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Engineering Department

1’.!.
anngz  Memorandum

DATE: June 19, 2015
TO: All Plan and Specification Holders
FROM: Engineering

SUBJECT: PROJECT NO. 131408 - BUS STOP ACCESSIBILITY ENHANCEMENTS
PHASE 2 — VARIOUS LOCATIONS

ADDENDUM NO. 2

In accordance with the contract documents "Information for Bidders," Page 4, Paragraph 12
CHANGES TO PLANS AND DOCUMENTS, the following revisions to the plans and specifications
shall become a part of the contract documents and the bidder shall acknowledge receipt thereof as

directed in Paragraph 13 of the Information for Bidders.

CHANGES

SPECIAL PROVISIONS: The following item is to be added to the Special Provisions as Item 13.
CONSTRUCTION SURVEYING AND LAYOUT.

13. CONSTRUCTION SURVEYING AND LAYOUT: The work under this item shall consist of
furnishing all materials, personnel, equipment, and traffic control necessary to perform all surveying,
staking, and verification of the accuracy of all control points per the plans and as directed by the
Engineer. Included in this -work shall be all calculations required for the satisfactory completion of the
project in conformance with the plans and these Special Provisions. The work shall be done under the
direction of an experienced and qualified project superintendent approved by the City. The Contractor
shall furnish all equipment, materials and other devices necessary for establishing, checking, marking

~ and maintaining points, lines, grades and layouts.

Throughout the work, the Contractor shall perform all site layout work, including but not limited to,
setting all construction stakes necessary to correctly construct the project per the plans and

specifications.

When utility adjustments are a part of the contract, the Contractor shall perform all layout work and set
all control points, stakes and réferences necessary for carrying out all such adjustments.

Any errors, omissions or discrepancies in the project plans shall be immediately brought to the
attention of the Engineer. The Contractor shall promptly notify the Engineer in writing, explaining the
problem in detail. The Engineer will advise the Contractor within three working days of any corrective
actions deemed necessary. No changes in the project plans will be allowed without the approval of the

Engineer.

The Contractor shall be responsible for verifying curb and gutter grades before placement of concrete
using a steel straightedge, string line or other method approved by the Engineer. The field verification

shall be performed in the presence of the Engineer or designated representative.



The Engineer reserves the right 10 make inspections and random checks of the staking and layoul.
Inspection OF acceptance of all or any part of the Contractor's staking and jayout by the Engineet does
not relieve the Contractor of full responsibility 1o secure the propet dimensions, grades and elevations

of the work.

If, in the Engineet’s opinion, the work 18 not being performed in a manner that will assure proper
controls and accuracy the Engineer will order apy oF all of the staking and layout work redon® at no
additional cost to the City. 1fany portion of the Contractor's staking and layout work is ordered redone

and requires additional rechecking by the Engineet, the City shall be reimbursed for all costs for such

additional checking. The amount of such costs will be Jeducted from the Contractot’s monthly

estimate.

The Contractor shall provide final “as—constmcted” field surveying, including both vertical and
norizontal datd pased on the finished work. The Contractor shall also furnish final Record Drawings
for all improvements. The Record Drawings ghall be submitted 10 the Owner for approval prior 10

final acceptanc® of the project: The Record Drawings shall be prepared on a set of reproducxble copies

of the construction plans.

Construction urveying and Layout shall be considered incidental to the work required and no separate
e ¢ this item.

S
payment will be made fo

END OF ADDENDUM
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DATE: June 11, 2015

TO: All Plan and Specification Holders

FROM: Engineering

SUBJECT: PROIJECT NO. 131408 — BUS STOP ENHANCEMENTS/PHASE 2-VARIOUS
LOCATIONS

ADDENDUM NO. 1

In accordance with the contract documents "Information for Bidders," Page 5, Paragraph 12
CHANGES TO PLANS AND DOCUMENTS, the following revisions to the plans and specifications
shall become a part of the contract documents and the bidder shall acknowledge receipt thereof as
directed in Paragraph 13 of the Information for Bidders.

Changes:

1. Please replace the Davis Bacon Federal Wage Decision AZ140008 02/14/2014 AZ8 (8 PAGES)
with the attached Davis Bacon Federal Wage Decision-HIGHWAY AZ150008-01/02/2015-AZ8
(9 PAGES).

Clarifications:

1. Regarding the Information To Bidders, paragraph #16 — Time Of Completion shall read:

“The Contractor shall commence work under this project on or before the tenth day following receipt
of the Notice to Proceed for that project from the City of Glendale and shall fully complete all work
under the project within one hundred and twenty (120) consecutive calendar days from and
including the date of receipt of such Notice to Proceed. Time is of the essence in the completion of
all work required under this contract. The Contractor shall, at all times, during the continuance of
the contract, prosecute the work with such force and equipment as is sufficient to complete all work
within the time specified.”

2. SECTIONS A, B, C, & D of Disadvantaged Business Enterprise Program Race — and Gender-

Neutral DBE Contract Clause Attachment A: Are due with the bid proposal on the June 23, 2015
by 10:00 am.

3. SECTIONS E & F of Disadvantaged Business Enterprise Program Race — and Gender-Neutral

DBE Contract Clause Attachment A & Attachment B: Are due in the Engineering Departy
later than June 26, 2015 by 10:00 am. :

PLEASE SEE ATTACHED



DAVIS BACON FEDERAL WAGE DECISION
HICHWAY
AZ150008 — 01/02/2015 — AZS




General Decision Number: AZ150008 01/02/2015 AZ8
Superserded General Decision Number: AZ20140008
State: Arizona

Construction Type: Highway

Counties: Coconino, Maricopa, lMohave, Pima, Pinal, Yavapai
and Yuma Counties in Arizona.

HIGHWAY CONSTRUCTION PROJECTS

Note: Executive Order (EO) 13658 establishes an hourly minimum
wage of $10.10 for Z01l5 that applies to all contracts subject
to the Davis-Bacon Act for which the solicitation is issued on
or after January 1, 2015. If this contract is covered by the
EO, the contractor must pay all workers in any classification
listed on this wage determination at least $10.10 (or the
applicable wage rate listed on this wage determination, if it
is higher) for all hours spent performing on the contract. The
EO minimum wage rate will be adjusted annually. Additional
information on contractor requirements and worker protections
under the EO is available at www.dol.gov/whd/govcontracts.

Modification Number Publication Date
0 01,02/2015

CARP0408-005 07/01/2013

Rates Fringes
CARPENTER (Including Cement
Form Work)....... escrermsonaraon $ 24.03 9.99
* ENGI0428-001 06/01/2014
Rates Fringes
POWER EQUIFMENT OPERATOR
Group l....eiievinnnnrennn .5 22.09 9.30
GIOUP 2. cievsvesersnsacanessd 25,36 9.30
GLOUP 3.t veerncesasnnennnes S 26.44 9.30
Group 4...cevenevonnnasennaan 27.47 9.30

POWER. EQUIPMENT OPERATORS CLASSIFICATIONS:

GROUP 1: A-frame boom truck, air compressor, Beltcrete,
boring bridge and texture, brakeman, concrete mixer (skip
tvpe), conductor, conveyer, cross timing and pipe float,
curing machine, dinky {(under 20 tons), elevator hoist
(Husky and similar), firemen, forklift, generator (all),
handler, highline cableway signalman, hydrographic mulcher,
joint inserter, jumbo finishing machine, Kolman belt
loader, machine convevor, multiple power concrete saw,
pavement breaker, power grizzly, pressure grout machine,
pump, self-propelled chip spreading machine, slurrv seal

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0
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machine (lloto paver driwver), small self-propelled compactor
{(with blade-backfill, ditch operation})}, straw blower,
tractor (wheel type), tripper, tugger (single drum),
welding machine, winch truck

GRQUP 2: .

ALL COUNTIES INCLUDING MARICOPA: Aggregate Plant, Asphalt
plant Mixer, Bee Gee, Boring Machine, Concrete Pump,
Concrete Mechanical Tamping-Spreading Finishing Machine,
Concrete Batch Plant, Concrete Hizer (paving & mobile),
Elevating Grader (except as otherwise classified), Field
Equipment Serviceman, Locomotive Engineer (including Dinky
20 tons & over), lMoto-Paver, Oiler-Driver, Operating
Engineer Rigger, Power Jumboe Form Setter, Road 0Oil Mixing
Machine, Self-Propelled Compactor (with blade-grade
operation), Slir Form (power driven lifting device for
concrete forms), Soil Cement Road Mixing Machine,
Pipe-Wrapping & Cleaning Machine (stationary or traveling),
Surface Heater & Planer, Trenching Machine, Tugger (2 or
more drums).

MARTICOPA COUNTY ONLY: Backhoe < 1 cu vd, HMotor Grader
(rough), Scraper (pneumatic tired), Roller (all types
asphalt), Screed, Skip Loader (all types 3<¢é cu vd),
Tractor (dozer, pusher-all).

GROUP 3:

ALL COUNTIES INCLUDING MARICOPA: Auto Grade Ilachine, Barge,
Boring Machine (including Mole, Badger & similar type
directional/horizontal), Crane (crawler & pneumatic 15>100
tons), Crawler type Tractor with boom attachment & slope
bar, Derrick, Gradall, Heavy Duty Mechanic-Welder,
Helicopter Hoist or Pilot, Highline Cableway, !Mechanical
Hoist, Mucking Machine, Overhead Crane, Pile Driver
Engineer (portable, stationary or skid), Power Driven Ditch
Lining or Ditch Trimming Machine, Remote Control Earth
Moving Machine, Slip Form Paving Machine (including
Gunnert, Zimmerman & similar types), Tower Crane or similar
tupe.

IMARICOPA COUNTY ONLY: Backhoe<10 cu yd, Clamshell < 10 cu vd,

- Concrete Pump (truck mounted with boom only), Dragline <10
cu yd, Grade Checker, lotor Grader (finish-anv tvpe power
blade), Shovel < 10 cu vd.

GROUP 4: Backhoe 10 cu yd and over, Clamshell 10 cu yd and
over, Crane (pneumatic or crawler 100 tons & over),
Dragline 10 cu vd and over, Showvel 10 cu yd and over.

All Operators, Oilers, and Motor Crane Drivers on equipment
with Booms, except concrete pumping truck booms, including
Jibs, shall receive $0.01 per hour per foot owver 80 ft in
addition to regular rate of pay

Premium pay for performing hazardous waste remo=al $0.50 per
hour over base rate.

IRON0OO75-004 01/01/2014

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0 5/15/2015
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COCONINO, MARICCPA, MOHAVE, YAVAPAI & YUMA COUNTIES

Rates Fringes
Ironworker, Rebar.........ceecu0. $ 26.52 21.02
Zone 1l: 0O to 50 miles from City Hall in Phoenix or Tucson
Zone 2: 050 to 100 miles - Add $4.00

1
2
Zone 3: 100 to 150 miles - Add $5.00
Zone 4:; 150 miles & over - Add $6.50

LABO0383-002 11,/01,20123
Rates Fringes

Laborers:
Group l..iieieeiereinnannsea..$ 17.61 4.35
Group 2..vveuvevrraens ceseas$ 18,63 4.35
Group 3......... e $ 19.42 4.35
Group 4..cu v ieransncononsanns $ 20.51 4.35
Group 5....c.0... e ceel$ 21.49 4.35

LABORERS CLASSIFICATIONS:

GROUP 1: &1l Counties: Chipper, Rip Rap Stoneman. Pinal
County Only: General/Cleanup Laborer. Maricopa County
Only: Flagger.

GROUP 2: Asphalt Laborer (Shoveling-excluding Asphalt Raker
or Ironer), Bander, Cement Mason Tender, Concrete Mucker,
Cutting Torch Operator, Fine Grader, Guinea Chaser, Power
Tvpe Concrete Buggy

GROUP 3: Chain Saw, Concrete Small Tools, Concrete Vibrating
liachine, Cribber & Shorer (except tunnel), Hydraulic Jacks
and similar tools, Operator and Tender of Pneumatic and
Electric Tools (not herein separately classified), Pipe
Caulker and Back-Up Man-Pipeline, Pipe Wrapper, Pneumatic
Gopher, Pre-Cast lManhole Erector, Rigger and Signal
Man-Pipeline

GROUP 4: Air and Water Washout Nozzleman; Bio-Filter,
Pressman, Installer, Operator; Scaffold Laborer; Chuck
Tender; Concrete Cutting Torch; Gunite; Hand-Guided
Trencher; Jackhammer and/or Pavement Breaker; Scaler (using
boson's chair or safety belt)}; Tamper (mechanical all
types).

GROUP 5: AC Dumpman, Asbestos Abatement, Asphalt Raker II,

Drill Doctor/Air Tool Repairman, Hazardous Waste Removal,

Lead Abatement, Lead Pipeman, Process Piping Installer,

Scaler (Driller), Pest Technician/Weed Control, Scissor
~Lift, Hydro Hobile Scaffold Builder.

" ————— T T T o 220y o s e Y o T ——— " e Y . > o o o e 2 T S o 0 I P ot

PAINO0OB6-001 04/01/2013

Rates Fringes

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvbv=0 _ 5/15/2015
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PAINTER
PAINTER {Yavapai County
onlyj, SAND BLASTER/WATER
BLASTER (all Counties}...... $ 19.35 4.75

ZONE PAY: More than 100 miles from 0Old Phoenix Courthouse
$3.50 additioral per hour.

..—_—__.._—_._—__....____._.—_.-.._....——_.-_.__._....___-—._-—_———___-_-...-—..______._

SUAZZ009-001 04/20/2009

Rates Fringes
CEMENT MASON. .. cceevsoensssnccven $ 19.28 3.99
ELECTRICIAN. . o v vosensmaononeccnos s 22.84 6.48
IRONWORKELK {Rebar)

Pima County..eeeecsnonaenscos $ 23.17 14.83
Pinal County..... chese e $ 20.27 8.35

LABORER )
Asphalt Raker........... ...$ 15.49 3.49

Compaction Tool Operator....$ 14.59 2.91
Concrete WOrKer......oeeese:$ 13.55 3.20
Concrete/asphalt Saw........ $ 13.95 2.58
Driller-Core, diamond, .
wagon, air track...:........ $ 16.94 3.12
Dumpman Spotter...........-.. $ 14.99 3.16
Fence Builder.........cceoe.s $ 13.28 2.99
Flagger

Coconino, Mohave, Fima,

Pinal, Yavapai & Yuma...... $ 12.35 1.59

 Formsetter............- e $ 16.09 3.97
General/Cleanup Laborer

Coconine, Maricora,

Mohave, Pima, Yavapail &

YUMA s 2 o nesoonanassonssonans $ 14.54 3.49
Grade Setter (Pipeline)..... $ 17.83 5.45
Guard Rail Installer........ s 13.28 2.99
Landscape Laborer........... $ 11.39
Landscape Sprinkler
InsStaller. s eeersaranaacsnane $ 15.27
Pipelayer..coeenenacnenorns $ 14.81 2.96
Powderman, Hydrasonic....... $ 16.39 2.58

OPERATOR: Pouwer Egquipment

Asphalt Laydown Hachine..... $ 21.19 : 6.05
Backhoe < 1 cu yd :

Coconino, Mohave, Pima, :

Pinal, Yavapal & Yuma...... $ 17.37 3.85
Backhoe < 10 cu yd

Coconino, lMohawve, Pima,

pinal, Yavapai & Yuma......$ 18.72 3.59
Clamshell < 10 cu yd

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 18.72 3.59
Concrete Pump (Truck
Mounted with boom only)

Coconino, llohawve, Pima,

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8 .dvb?v=0 5/15/2015
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Pinal, Yavapai & Yuma...... $ 19.92 7.10
Crane (under 15 tons)....... 5 21.35 7.36
Dragline (up to 10 cu yd)

Coceninn, Mohave, Pima,

Pinal, Yavapai & Yuma...... s 18.72 3.59
Drilling Machine
{including Water Wells)..... $ 20.58 5.65

Grade Checker
Coconino, Mohawe, Pima,

Pinal, Yavapai & Yuma...... $ 16.04 2.68
Hydrographic Seeder......... $ 15.88 7.67
Mass EXCavatOor....eerveecoas $ 20.97 4.28
Milling Machine/Rotomill....$ 21.42 7.45

Motor Grader (Finish-any

type power blade)

Coconinec, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 21,92 4,66
totor Grader (Rough)

Coconino, ilohawre, Pima,

Pinal, Yavapal & Yuma...... $ 20.07 4.13
Oller.. e e ein e nerenannas $ 18.15 8.24
POWEY SWEEPEY .4t s tonevranan $ 16.76 4.44
Roller (all types &schalt)

Coconino, lohavwe, Pima,

Pinal, Yavapai & Yuma...... $ 18.27 3.99
Roller (excluding asphalt)..$ 15.65 3.32
Scrarer (pneumatic tired)

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma..,... $17.69 3.45
Screed

Coconino, Hohawe, Fima,

Pinal, Yavapai & Yuma...... $ 17.54 3.72
Showel < 10 cu yd

Coconino, lohave, Pima,

Pinal, Yavapai & Yuma...... 5 18.72 2.59
Skip Loader (all types <3
CU YA) e v v enianeenonnoeenanns $ 18.28 5.30
Skip Loader (all types 3 <
6 cu vd)

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 18.64 4.86

- Skip Loader (all types 6 <
10 CU Yd)eeweneoeneneonannan $ 20.15 4,52
Tractor (dozer, pusher -
all)
Coconino, Mohave, Pima,
Pinal, Yavapai & Yuma...... $ 17.26 2.€65
PAINTER
Coconino, Maricopa,
liohave, Pima, Pinal & Yuma..$ 15.57 3.92
TRUCK DRIVER
2 or 3 Axle Dump or
Flatrack....voeoieneeennnsn $ 16.27 3.30
5 Axle Dump or Flatrack..... $ 13.97 2.89
6 Axzle Dump or Flatrack (<
16 CU ¥d) oo evrevnernnncnnnnan $ 17.79 6.42
Belly Dump.......o.cvcevu.nn $ 14.67
0il Tanker Bootman.......... $ 22.03

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0 5/15/2015



Self-Propelled Street

SWEEPEeL ..o evtetanseanens .05 13,11 5.48
Water Truck 2500 3900

gallonS. .. ii i inncannneenn $ 18.14 4.55
Water Truck 3900 gallons ’
and OVel. .. eerereranens ....8 15.92 3,33
Water Truck under 2500

GalloNS..ive.ereonncnnennseaS 15.94 4,16

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
awvard only as provided in the labor standards contract clauses

(29CFR 5.5 (a) (1) (ii)). -

The body of each wage determination lists the classification
and wage rates that have been found to be prewvailing for the
cited type(s) of construction in the area covered by the wage
determination. The classifications are listed in alphabetical
order of "identifiers™ that indicate whether the particular
rate is a union rate (current union negotiated rate for local),
a survey rate (weighted average rate) or a union averagz rate -
(weighted union average rate).

Union Rate Identifiers

A four letter classification abbreviation identifier enclosed
in Jdotted lines beginning with characters other than "SU" or
"UAVG" denotes that the union classification and rate were
prevailing for that classification in the survey. Example:
PLUL0198-005 07/01/2014. PLUM is an abbreviation identifier of
the union which prevailed in the survey for this
classification, which in this ezample would be Plumbers. 0198
indicates the local union number or district council number
where applicable, i.e., Plumbers Local 0198. The next number,
005 in the example, is an internal number used in processing
the wage determination. 07/01/2014 is the effective date of the
most current negotiated rate, which in this example is July 1,
2014.

lnion prevailing wage rates are updated to reflect all rate
changes in the collective bargaining agreement (CBA) governing
this classification and rate.

Survev Rate Identifiers
Classifications listed under the "SU” identifier indicate that
no one rate prevailed for this classification in the surwvey and

the published rate is derived by computing a weighted average
rate based on all the rates reported in the survey for that

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0

Page 6 of 8

5/15/2015



classification. As this weighted average rate includes all
rates reported in the survey, it may include both union and
non-union rates. Example: SULA2012-007 5/13,2014. SU indicates
the rates are survey rates based on a weighted average
calculation of rates and are not majority rates. LA indicates
the State of Louisiana. 2012 is the year of survey on which
these classifications and rates are based. The next number, 007
in the example, is an internal number used in producing the
wage determination. 5/13/2014 indicates the survev completion
date for the classifications and rates under that identifier.

Survey wage rates are nct updated and remain in effect until a
new survey is conducted.

Union Averagz Rate Identifiers

Classification({s} listed under the UAVG identifier indicate
that no single majority rate prevailed for those
classifications; however, 100% of the data rerorted for ths2
classifications was union data. EXAMPLE: UAVG-OH-0010
08/29/2014. UAVYG indicates that the rate is a weighted union
average rate. OH indicates the state. The next number, 0010 in
the example, is an internal number used in producing the wage
determination. 08/29/2014 indicates the survey completion date
for the classifications and rates under that identifier.

A UAVG rate will be updated once a year, usually in January of
each vear, to reflect a weighted average of the current
negotiated/CBA rate of the union locals from which the rate is

based.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can

*  an existing published wage determination
a survey underlying a wage determination
a Wage and Hour Division letter setting forth a position on
a wage determination matter

* a conformance {additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
‘contact is not satisfactory, then the process described in 2.)
and 3.) should be followed,

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division :

http://www.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0
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U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in 1i.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Vrite to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relewvant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.8. Department cf Labor

200 Constitution Avenue, N.W..
Washington, DC 20210

4.) All decisions by the Administrativs Review Board are final.

END OF GENERAL DECISION

http://mww.wdol.gov/wdol/scafiles/davisbacon/AZ8.dvb?v=0 5/15/2015
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NOTICE TO CONTRACTORS

Sealed bids shall be either mailed to the City of Glendale Engineering Department, 5850 West
Glendale Avenue, Glendale, Arizona, 85301, or hand-delivered to the Engineering Department
office, third floor, 5850 West Glendale Avenue, Glendale, Arizona, for furnishing all plant,
material, equipment and labor, and to complete construction of: PROJECT NO. 131408-BUS
STOP ACCESSIBILITY ENHANCEMENTS PHASE 2 - VARIOUS LOCATIONS. Provide

~ concrete slabs with handicap access ramps for bus stops located in various locations throughout the

City of Glendale.

Bids must be received by the Engineering Department of the City of Glendale no later than 10:00
a.m., June 23, 2015. Any bid received after that time will not be considered and will be returned to
the bidder. At that time, the bids will be publicly opened and read aloud in the Engineering
Department Conference Room, 5850 West Glendale Avenue, Glendale, Arizona.

A mandatory pre-bid conference will be held on June 11, 2015, at 9:30 a.m., in the Engineering
Department Conference Room, 5850 West Glendale Avenue, Glendale, Arizona. Bidders,
contractors, and other interested parties are invited to attend this conference which will be
conducted by the Owner and Engineer to answer any questions.

Plans, specifications and contract documents may be examined, and copies may be obtained at City
of Glendale Engineering Department, 5850 West Glendale Avenue, Glendale, Arizona. A
non-refundable charge of $30.00 shall be paid for each set of plans and specifications issued from
this office.

Each bid shall be in accordance with the plans, specifications and contract documents, and shall be
set forth and submitted on the BID DOCUMENTS included with the project specifications book.
The BID DOCUMENTS may be removed from the project specifications book and submitted
independently of such book. Each bid shall be accompanied by a proposal guarantee, in the form of
a certified or cashier's check or bid bond for ten percent (10%) of the amount of bid, made payable
to the order of the City of Glendale, Arizona, to insure that the successful bidder will enter into the
contract if awarded to him and submit the required Certificate of Insurance, Payment Bond and
Performance Bond. All proposal guarantees, except those of the three lowest qualified bidders, will
be returned immediately following the opening and checking of proposals. The proposal guarantees
of the three lowest qualified bidders will be returned immediately after the contract documents have
been executed by the successful bidder. The proposal guarantee shall be declared forfeited as
liquidated damages if the successful bidder refuses to enter into said contract or submit the
Certificate of Insurance, Payment Bond and Performance Bond after being requested to do so by the
City of Glendale, Arizona. '

The City of Glendéle reserves the right to reject any or all bids or waive any informality or
irregularity in a bid. No bidder may withdraw his bid for a period of seventy (70) days after
opening and reading of the bids.

The City of Glendale is an equal opportunity employer and minority business enterprises and
women's business enterprises are encouraged to submit bids.

BIDDERS ARE HEREBY NOTIFIED:

1.  Federal Funds are being used to assist in the construction of this project and,
accordingly, all applicable Federal laws must be complied with.
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10.

The proposed contract is under and subject to Executive Order 11246, as aménded of 24
September 1965, and to the Equal Employment Opportunity (EEO) and Federal Labor
Standard Provisions.

All labor on the project shall be paid no less than the prevailing minimum wage rates
established by the U.S. Secretary of Labor and contained in the specifications and shall
comply with all provisions of the Davis-Bacon Act.

The Bidder agrees to comply with the provisions of the State of Arizona Executive
Order 75-5, dated April 28, 1975, as amended by Executive Order 99-4, relating to equal
opportunity.

The Bidder must supply all information required by the bidding documents or
specifications.

Each Bidder must complete, sign, and submit with his bid, a “Subcontractor Listing and
Certification of Contract Compliance,” a statement entitied “Bidder’s Statement on
Previous Contracts Subject to EEO Clause,” a “Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion,” a “Buy American Certificate,” a
“Certificate of Insurability,” a “Certification Regarding Foreign Countries,” a “Non-
Collusion Affidavit” and a “Disadvantaged Business Enterprise Program Attachment A
& Attachment B” as contained in the Contract Documents.

A contractor having 50 or more employees and his subcontractors having 50 or more
employees and who may be awarded a contract of $50,000 or more will be required to
maintain an affirmative action program, the standards for which are contained in the
specifications.

To be eligible for award, each Bidder must comply with the affirmative action
requirements which are contained in the specifications. FTA Laws, 49 USC 5332(b).

‘Disadvantaged business enterprise will be afforded full opportunity to submit bids in

response to this invitation and will not be discriminated against on the grounds of race,
color, sex national origin, creed, religion, retaliation in consideration for an award of any
contract entered into pursuant to this advertisement. 49 CFR 5332(b).

Women will be afforded equal opportunity in all areas of employment. However, the

employment of women shall not diminish the standards of requirements for the
employment of minorities.

CITY OF GLENDALE, ARIZONA

Published: May 28 & June 4, 2015

The Glendale Star
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INFORMATION FOR BIDDERS

1. ELIGIBILITY OF CONTRACTORS: When calling for bids for contracts for public work to be
performed on behalf of the State or any political subdivision thereof, which will be paid for from
public funds, no bid shall be considered for performance of a contract, including construction work
which is not submitted by a bidder duly licensed as a contractor in this State. No bid shall be
awarded to any contractor or entity not authorized to do business in the State of Arizona by the
Arizona Corporation Commission, as required by statute.

2. PROPOSAL: Bids to receive consideration shall be made in accordance with the following
instructions: '

(a) Before submitting a bid, bidders shall carefully examine the plans and speciﬁcatiohs and
contract documents, visit the site of the work, and fully inform themselves as to all existing
conditions and limitations.

(b) Bids shall be submitted on the "PROPOSAL" forms provided and delivered to the City of
Glendale Engineering Department on or before the day and hour set in the "NOTICE TO
CONTRACTORS," as published. Bids shall be enclosed in a sealed envelope marked on the
outside lower right-hand corner indicating: '

1. The bidder's name and address.

2. The project number.

3. The title of the project.

4. The time and date the bids are to be received.

(c) It is the sole responsibility of the bidder to see that his bid is received in proper time. Any bids
received after the scheduled closing time for receipt of bids will be returned to the bidder unopened.

(d) The signatures of all persons shall be in longhand. Any interlineations, alterations, or erasures
must be initialed by the signer of the bid.

(e) Bids shall not contain any recapitulations of the work to be done. No oral, telegraphic,
telephonic, or modified proposals will be considered.

3. BID SECURITY: Each proposal shall be accompanied by a proposal guarantee in the form of a
certified or cashier's check or bid bond, with a properly executed Power of Attorney attached, in an
amount equal at least to ten percent (10%) of the proposal payable without condition to the City. If
a bid bond is submitted with the bid it shall be issued by a company licensed with the Arizona
Department of Insurance and authorized to issue such bonds in this state. NO BONDS ISSUED
BY INDIVIDUAL SURETIES WILL BE ACCEPTED. The company issuing the bid bond
shall have a rating of not less than A- in the BEST rating available at the time this project was
let to bid. The proposal guarantee shall guarantee that the bidder, if awarded the contract, will,
within ten (10) working days after the award, execute such contract in accordance with the proposal
and in manner and form required by the contract documents, and will furnish good and sufficient
bond for the faithful performance of the same, a payment bond and a certificate of insurance. The
bid securities of the three (3) lowest bidders will be retained until the contract is awarded, or other
disposition made thereof. The bid securities of all bidders, except the three (3) lowest, will be
returned promptly after the canvass of bids. In the event the Contractor fails, within ten (10)
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working days after the award, to execute said Contract and deliver the Performance and Labor and
Material Payment Bonds and the Certificate of Insurance, the Bid Security shall become the
property of the City. '

4. WITHDRAWAL OF BID: . Any bidder may withdraw his bid, either personally, by telegram or
by written request, at any time prior to the scheduled closing time for receipt of bids. No bid may -
be withdrawn by telephone. Any bid withdrawn will not be opened and will be returned to the
bidder. After opening and reading of the bids, no bidder may withdraw his bid for a period of

seventy (70) days from the date of opening and reading.

5. LATE BIDS: Bids received after the scheduled closing time for receipt of bids, as contained in
the _"Notice to Contractors,” will not be considered and will be returned to the bidder.

6.. AWARD OR REJECTION OF BIDS: The contract will be awarded to the lowest and best
qualified responsive bidder complying with these instructions and with the "NOTICE TO
CONTRACTORS." The City of Glendale, Arizona, however, reserves the right to accept or reject
any or all bids or to waive any or all informalities or irregularities in the bid. Alternates may be
accepted depending upon the availability of City funds. Accepted alternates will be considered in
determining the lowest responsive and responsible bidder.

7. BIDDERS INTERESTED IN MORE THAN ONE BID: No person, firm or corporation shall be
allowed to make, file, or be interested in more than one (1) bid for the same work unless alternate
bids are called for in the specifications or any addenda. A person, firm, or corporation who has
submitted a sub-proposal to a bidder, or who has quoted prices on materials to a bidder is not
thereby disqualified from submitting a sub-proposal or quoting prices to other bidders.

8. CONTRACT AND BONDS: The form of contract, which the successful bidder as Contractor
will be required. to execute and the forms of bonds which he shall be required to furnish are
included in the contract documents and should be carefully examined by the bidder. The successful
bidder shall use the forms provided or such other forms as are acceptable by the City. The Contract
and Performance and Labor and Material Payment Bonds will be executed in three (3) original
counterparts. All bonds shall be issued by companies licensed with the Arizona Department of
Insurance and authorized to issue such bonds in this state. NO BONDS ISSUED BY
INDIVIDUAL SURETIES WILL BE ACCEPTED. The company issuing any bond shall
have a rating of not less than A- in the BEST rating available at the time this project was let
to bid.

9. INSURANCE REQUIREMENTS: Contractor, and each Sub-contractor performing work
or providing materials related to this Agreement must procure and maintain the insurance coverages
described  (collectively, “Contractor's Policies"), until each Parties' obligations under this
Agreement are completed. Contractor must at all times relevant hereto carry a commercial general
liability policy with a combined single limit of at least $1,000,000 per occurrence and $2,000,000
annual aggregate.  Contracts in excess of $250,000 shall require $2,000,000 single
occurrence/$5,000,000 annual aggregate.

Sub-contractors must at all times relevant hereto carry a general commercial liability policy with a
combined single limit of at least $1,000,000 per occurrence.
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This commercial general liability insurance must include independent contractors' liability,
contractual liability, broad form property coverage, products and completed operations, XCU
hazards if requested by the City, and a separation of insurance provision.

These limits may be met through a combination of primary and excess liability coverage.
Auto.” A business auto 'pioli'cy providing a liability limit of at least $1,000,000 per accident for
Contractor and $1,000,000 per accident for Sub-contractors and covering owned, non-owned and

hired automobiles.

Workers' Compensation_and Emplover's Liability. A workers' compensation and employer's
liability policy providing at least the minimum benefits required by Arizona law.

Equipment Insurance. Contractor must secure, pay for, and maintain all-risk insurance as necessary
to protect the City against loss of owned, non-owned, rented or leased capital equipment and tools,
equipment and scaffolding, staging, towers and forms owned or rented by Contractor or its Sub-
contractors.

10. SUBCONTRACTORS LISTING AND CERTIFICATION OF CONTRACT COMPLIANCE:
The contractor will be required to furnish the form of subcontractors listing and certification of
contract compliance with the executed contract documents. This information is requested for
tracking and insurance purposes only.

11. INTERPRETATION OF PLANS AND DOCUMENTS: If any person contemplating a bid for
proposed contract is in doubt as to the true meaning of any part of the plans, specifications, or other
proposed contract documents, or finds discrepancies in or omissions from the plans and
specifications, he may submit to the Engineering Department, a written request for an interpretation
or correction thereof. The person submitting the request will be responsible for its prompt delivery.
Questions received less than ninety-six (96) hours before the bid opening time -may not be
answered. Any interpretation or correction of the documents will be made only by Addendum, duly
issued and a copy of such Addendum will be mailed or delivered to each person receiving a set of
such documents. The City of Glendale will not be responsible for any other explanations or
interpretations of the proposed documents.

12. CHANGES TO PLANS AND DOCUMENTS: Any changes to the plans and documents shall
be made only by Addendum. No verbal or other changes to the plans and documents will be valid.
A copy of each Addendum will be mailed or delivered as provided in Section 13 below.

13. ADDENDUM: Any addenda will be faxed, mailed or delivered to all who are known by the
City to have received a complete set of bid documents, and to offices where bid documents have
been filed for review purposes. It is the responsibility of each bidder to ascertain that he has
received all addenda issued by telephoning the office identified in the NOTICE TO
CONTRACTORS as the location where bid documents are available prior to submitting his bid.

Bidders shall acknowledge all addenda in the appropriate location on the "PROPOSAL" form.
Failure to acknowledge receipt of Addenda shall render the bid proposal non-responsive and it will
be rejected.

14. ASSIGNMENT OF CONTRACT: No assignment by the Contractor of any contract to be
entered into hereunder, or any part thereof, or of funds to be received thereunder by the Contractor,
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will be recognized by the Owner unless such assignment has had prior approval of the Owner, and
the Surety has been given due notice of such assignment in writing and has consented thereto in
writing.

15. PLANS AND SPECIFICATIONS TO SUCCESSFUL BIDDER: The successful bidder may

~_obtain five (5) sets of plans and specifications for this project from the City.

16.  TIME OF COMPLETION: The Contractor shall commence work under this project on or
before the tenth day following receipt of the Notice to Proceed for that project from the City of
Glendale and shall fully complete all work under the project within one hundred (120) consecutive
calendar days from and including the date of receipt of such Notice to Proceed. Time is of the
essence in the completion of all work required under this contract. The Contractor shall, at all
times, during the continuance of the contract, prosecute the work with such force and equipment as
is sufficient to complete all work within the time specified. '

17. CITY OF GLENDALE TRANSACTION PRIVILEGE TAX: The City of Glendale transaction
privilege tax shall NOT be waived under the provisions of this contract. The current privilege tax
rate can be obtained from the City of Glendale Sales Tax and Licenses Department. The Contractor
shall be responsible for reporting and payment of all city, county, state or federal taxes.

18. PRE-BID CONFERENCE: A pre-bid conference will be held on June 11, 2015, at 9:00 AM,
in the Engineering Department Conference Room, 5850 West Glendale Avenue, Glendale, Arizona.
Bidders, contractors, and other interested parties are invited to attend this conference which will be
conducted by the Owner and Engineer to answer any questions.

19. ALTERNATES: Alternate proposals will not be considered unless called for in the documents
or any addenda thereto. When alternates are requested, all requested alternates or alternate bid
items, unless otherwise stated, shall be bid. If no change in the base bid will occur with the
alternate, enter "No Change."

20. APPROVAL OF SUBSTITUTIONS: The materials, products and equipment described in the
Documents and Addenda establish a standard or required function, dimension, appearance and
quality to be met by any proposed substitution. No substitute will be considered, before bid
opening, unless written request for approval has been received by the City Engineer at least ten (10)
working days prior to the scheduled closing time for receipt of bids. Each such request shall

~include the name of the material or equipment for which it is to be substituted and a complete

description of the proposed substitute including any-drawings, cuts, performance and test data and
any other information necessary for evaluation of the substitute. Bidder shall not be entitled to
approval of a substitute.

If a substitute is approved, the approval shall be set forth in an Addendum. Bidders shall not rely
upon approvals made in any other manner.

21. USE OF "EQUALS": When the specifications for materials, articles, products and equipment
state "or equal,” contractor may bid upon, and use materials, articles, products and equipment which
will perform equally the duties imposed by the general design. The City Engineering Department
will have the final approval of all materials, articles, products and equipment proposed to be used as
an "equal." It shall not be purchased or installed without the prior written approval from the City
Engineering Department.
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Approvals for "equals," before bid opening, may be requested in writing to the City Engineering

~ Department for approval. Requests must be received at least ten (10) days prior to the date set for

opening the Bid Proposals. The request shall state the name of the material, article, product or
equipment for which the item is sought to be considered an equal and a complete description of the
proposed equal including any drawings, cuts, performance and test data and any other information
necessary for approval of the equal. All approvals will be issued in the form of an addendum.

22. EXAMINATION OF CONTRACT DOCUMENTS AND VISIT SITE: Before submitting a
Bid Proposal, bidders should carefully examine the Contract Documents, visit the site of the work,
and fully inform themselves as to all existing conditions and limitations. No consideration will be
granted for any alleged misunderstanding of the material, articles or piece of equipment to be
furnished or work to be done. It is understood that the tender of the Bid Proposal carries with it the
agreement to all items and conditions referred to herein or indicated in the Contract Documents.

23. BIDDERS IN DEFAULT: No bid will be awarded to any person, firm or corporation that is not
authorized by the Arizona Corporation Commission to do business in the State of Arizona, in
arrears or is in default to the City of Glendale upon any debt or contract, or that is a defaulter as
surety or otherwise upon any obligation to the City of Glendale, or has failed to faithfully perform
any previous contract with the City of Glendale.

*+*END OF INFORMATION FOR BIDDERS***
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PROPOSAL

Place. 1823 5.597 Ave, hoenix, AZ G503
Date __ G ! 25[ 15

Proposal of DBA Constructin %Lg a Corporation organized and existing under the laws of

the State of Arizona. a partnership consisting of n[A :or an

individual trading as_u|A

TO THE HONORABLE MAYOR AND COUNCIL
CITY OF GLENDALE
GLENDALE, ARIZONA

Gentlemen:

The undersigned hereby proposes and agrees to furnish any and all required labor, materials,
construction equipment, transportation and services for the construction of: PROJECT 131408 -
BUS STOP ACCESSIBILITY ENHANCEMENTS PHASE 2 - VARIOUS LOCATIONS, in
strict conformity with the plans and specifications for the following unit prices:

(Extension of these unit prices on the basis of estimated quantities and the totaling of these
extensions are for the purpose of comparing bids only. The mathematics of such extensions
and totaling will be checked and corrected by the Engineering Department, before evaluating
the bids, and the lowest of such corrected and checked totals will determine the lowest bids.)
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CITY OF GLENDALE

PROJECT NUMBER: 131408

PROJECT: BUS STOP ACCESSIBILITY ENHANCEMENTS

BID SCHEDULE

BASE BID
A 63rd Ave & Camelback Rd

ltem

No. Description Quantity | Unit | Unit Cost Total Cost

1A | Mobilization/Demobilization 1 LS [3753.0D| 3,153.00

2A | Sawcut & Remove Asphalt Pavement 230 SY 9.00 2.070.0D

3A | Sawcut & Remove Concrete Curb 367 LF 1.00 2.569.00

4A | Sawcut & Remove Flatwork 200 SF 3.00 ©0O.0D

5A | Construct Bus Bay per MAG Std Dtl 252 1 LS [11425.00] 1\1,425.0D

6A Construct MAG Std Dtl 230 103 SF 3.00 324.00

7A | Construct MAG Std Dtl 230 Modified 247 SF 10.00 aA470.00
18A | Construct MAG Std Dtl 220-A 20 LF 41.00 £320.0D
"9A | Construct Scupper Per Detalil 1 EA. | 4452.0D 4 452.00
10A | Subgrade Prep 334 Sy 1.00 A.3%%.0D
11A | Landscape & Irrigation Modifications 1 LS 55.00 S5.00
12A | Instail Asphait - 3" depth, 2' Patchback 60 SY 49.00 2,940.00
13A | Install Asphalt - 10" depth, 4' Patchback 95 SY 9.00 9 J20.0D
14A | Traffic Control | 1 LS | 1,335.00 |,3%5.00
15A Sub-Total: | 5),2%1.00

61st Ave & Camelback Rd

ftem ,

No. Description Quantity | Unit | Unit Cost Total Cost
1B | Mobilization/Demobilization 1 LS [3375.00 3,375.0D
2B Sawcut & Remove Asphalt Pavement 140 SY 10.00 1.400.00
3B | Sawcut & Remove Concrete Curb 124 LF 10.00 L 246 .00
4B | Sawcut & Remove Flatwork 66 SF \0.00 0.0
5B | Construct MAG Std Dt 230 189 SF .00 1, 99D.00
6B | Construct MAG Std Dtl 235-5 181 SF 1200 | 4,1172.00
7B | Construct MAG Std Dtl 220-A 112 LF A4.00 | 2 633.0D
88 | Construct MAG Std Dl 222-B 7 LF | (pO0]  %62.00
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' 9B | Subgrade Prep 175 SY \0.00 1.71%0.00
I 10B | Install Asphalt - 10" depth, 4' Patchback 63 SY \00.00 log'f)QO.q)
11B | Striping 1 LS 3,000 &000.00
I 12B | Traffic Control 1 LS 11225001 1,235 .00
13B Sub-Total: | 25, 272.00
l 67th Ave & Colter St
l Item
No. Description Quantity | Unit | Unit Cost Total Cost
l 1C | Mobilization/Demobilization 1 LS | 1,735.00 1,135.00
2C | Sawcut & Remove Asphait Pavement 83 SY 12.00 296.00
3C | Sawcut & Remove Concrete Curb 92 LF 3 00 150 .00
I 4C Construct MAG Std Dtf 230 270 SF 10.00 2;’)6(‘). 0D
5C | Construct MAG Std Dtl 220-A 96 LF | 27.00 4,593.€0
. 6C | Subgrade Prep 103 sy 15.00 |,545.00
7C | Landscape & Irrigation Modifications 1 LS ||160.0D 1,100.00D
' 8C | Install Asphalt - 10" depth, 4 Patchback 48 sY | 1UaOb  5,%76.00
9C__| Striping 1 LS _20%0.00  2,090.00
l 10C | Traffic Control 1 Ls |1,190.00 1,150.00
., 11C l §ub-Total: ]q'q 30.0D
l 63rd Ave & Bethany Home Rd - Northwest
I ltem
No. Description Quantity | Unit | Unit Cost Total Cost
l 1D | Mobilization/Demobilization 1 Ls | 1,335.00  1,335.00
2D | Sawcut & Remove Asphalt Pavement 55 SY \4.00 7170.00
l 3D | Sawcut & Remove Concrete Curb 24 LF 1%.00 200.00
4D | Sawcut & Remove Flatwork 129 SF .00 T714.00
' 5D | Construct MAG Std Dt 235-2 157 SF 1400 2,153 .0D
6D | Construct MAG Std Dtl 230 Modified 665 SF %.0D 9,320 0D
7D | Construct MAG Std Dt 220-A 24 LF 42.00 ], 00%.00
l 8D | Subgrade Prep 74 SY | 14.00 1. 03 .00
9D | Install Asphalt - 3" depth, 2' Patchback 30 SY 9.0 Iel-l"}()‘OO
10D | Install Asphalt - 10" depth, 4' Patchback 11 SY | WLOO 1.551.0D
4D | Traffic Control 1 LS /1150.00  1,190.00
12D | Install Post Base 4 EA | \$5 0 4o 00
13D Sub-Total: | |7 77}2,.00
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63rd Ave & Bethany Home Rd - Southeast

‘;\?c;r.] Description Quantity | Unit | Unit Cost Total Cost
1E | Mobilization/Demobilization 1 Ls | ,905.00 [,905.00
2E | Sawcut & Remove Asphalt Pavement 40 SY \2.00 D.0D
3E | Sawcut & Remove Concrete Curb 24 LF 1.0 334.00
4E | Sawcut & Remove Flatwork 108 SF GYC) L42.00
5E | Construct MAG Std Dtl 235-2 137 SF | OD!  A4.193.0D
6E - | Construct MAG Std Dtl 230 Modified 586 SF < 0D 4,088.00
7E | Construct MAG Std Dti 220-A 24 LF 43.00 |, 008.00
8E | Subgrade Prep 58 SY .00 1, o4t
SE Install Asphalt - 3" depth, 2' Patchback 27 SY | 93.0D I, uod.00
10E | Install Asphalt - 10" depth, 4' Patchback 11 sY | |4H.00 1. 551. 00
11E__| Traffic Control 1 LS | 995.00 995.00
12E | Install Post Base 3 EA | 15B5.00 555 .00
13E Sub-Total: 1 1b,724.0D
OWNER'S CONTINGENCY: $20,000.00
TOTAL BASE BID FOR A; B; C; D; E & OWNER'S CONTINGENCY: | 150 979.00
ALTERNATE BID #1
73rd Ave & Union Hills Dr
Item
No. Description Quantity | Unit | Unit Cost Total Cost
1 | Mobilization/Demobilization 1 Ls | 1,095.00 1,095.00
2 | Sawcut & Remove Asphalt Pavement 11 sy d41.00 41, 00
3 | Sawcut & Remove Concrete Curb 23 LF 33.00 $29.00
4 Construct MAG Std Dtl 230 270 SF 10.00 2.7100.00 |
5 | Construct MAG Std Dtl 220-A 23 LF | 430 929.0D
6 | Construct MAG Std Dt 222 7 LE | oD 462,00
7 - | Subgrade Prep 46 sY \3.00 L2%.0D
8 | Install Decomposed Granite to Match 70 SF 1.0 10.0D
9 | Install Asphalt - 10" depth, 4' Patchback 11 sy | \9LOD[ 1.591.0D
10 | Traffic Control 1 Ls | 500 50.0D
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’ 11 TOTAL COST FOR ALT #1: 9 ,39\5‘ oD
}
ALTERNATE BID #2
73rd Ave & Bethany Home Rd
Item
No. Description Quantity | Unit | Unit Cost Total Cost
1 | Mobilization/Demobilization 1 Ls [ 131000 1,310.00
2 Sawcut & Remove Asphalt Pavement 26 Sy 19.00 290 .00
3 | Sawcut & Remove Flatwork 16 SF 25.00 400.00
4 | Construct MAG Std Dtl 230 16 SF | 50.00 200.00
5 | Construct MAG Std Dtl 230 Modified 195 SF W.OD| A \Wus.0D
6 | Subgrade Prep 28 sy | 230 .00
7 | Instail Asphalt - 3" depth, 2' Patchback 4 sy | 858001 1022.00
8 Traffic Control 1 LS | OD.0D LDQO (0.0
9 | Install Post Base 3 EA | \1%%.00 555.00
10 TOTAL COST FORALT. #2: | 7,376.00
ALTERNATE BID #3
45th Ave & Bethany Home Rd
ltem
No. Description Quantity | Unit | Unit Cost Total Cost
1 Mobilization/Demobilization 1 LS 5(65.00 5(5.00
2 Sawcut & Remove Asphalt Pavement 22 sY 3 OD W\ 0
3 Sawcut & Remove Concrete Curb 32 LF .00 e 00
4 Sawcut & Remove Flatwork 350 SF 4.00 LY400.00
5 | Construct MAG Std Dtf 230 225 SF WOO A4 B0
6 Construct MAG Std Dtl 230 Modified 189 SF Yo.0D ?3,0&‘-1-00
7 | Construct MAG Std Dtl 220-A 32 LF | 4200 1284.00
| 8 | Construct MAG Std Dtl 240, Apron 150 SF | \2.00]  2700.00
k '9 | subgrade Prep 87 sY 400 L% 00
10 | Install Decomposed Granite to Match 225 SF 1.OO .&%, 0D
11 Install Asphalt - 10" depth, 4' Patchback 22 SY 139.00 3,‘0‘58.(1)

Sl NS & IS O B B Il O BN O B T AR B B e B s
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12 | Traffic Control 1 Ls | .00 Q25.0D
13 | Install Post Base 1 EA 1B 0 \35. 00
|14 TOTAL COST FOR ALT. #3: 1%1 193.00
ALTERNATE BID #4
6514 W. Bethany Home Rd.
item
No. Description Quantity | Unit | Unit Cost Total Cost
1 Mobilization/Demobilization 1 LS | ),290.00 1,29D.00
2 Construct MAG Std Dtl 230 Modified 181 SF %.00 °'2{’[ 15.00
3 Subgrade Prep 21 SY 25 0D 595 0D
4 Install Decomposed Granite to Match 65 SF YOO 55 ()D
5 | Traffic Control 1 LS | D9%.00 955 .00
5 TOTAL COST FOR ALT. #4: 5,150.00
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CITY OF GLENDALE

Subcontractor Listing and Certification of Contract Compliance

PROJECT 131408 — BUS STOP ACCESSIBILITY ENHANCEMENTS PHASE 2 - VARIOUS LOCATIONS

The undersigned contractor hereby submits the following list of firms to be employed as subcontractors on the above
referenced project:

SUBCONTRACTOR WORK ELEMENTS DBE(Y/N)* AGENCY**

Mewo Trofhe Covd Aoffic eondel Y §Z9CP/fzTroesAnc

e Eapjaeecinnr Suney Survey Y AZuCP/p2TTracs/A

The undersigned hereby certifies that all subcontracts shall be in writing and shall provide that all work to be performed shall be
in accordance with the terms of the Contract. All subcontracts shall be subject to approval by the City. Certified copies of all
subcontracts shall be furnished to the Engineer; however, prices may be omitted. Subcontracts shall conform to the regulations
governing employment of labor.

DBA Consiry c,’\\\m S ENe.
Name of Firm

DBE2(Y/N)*: N Agency**; A

+ Signature

Q vee QY‘C’S?A&'\‘\_\

Title

*Firms certified as Disadvantaged Business Enterprises. **Indicate certifying agency, e.g., ADOT, MCHD, COP, etc. This
information is requested for information purposes only. The City of Glendale is an equal opportunity employer and
minority business enterprises and women’s business enterprises are encouraged to submit bids.
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BIDDER’S STATEMENT OF PREVIOUS CONTRACTS SUBJECT TO EEQO CLAUSE

The Bidder shall complete the following statement by checking the appropriate boxes.

The Bidder has ¥~ has not participated in a previous contract subject to the Equal Opportunity Clause
prescribed by Executive Order 11246, as amended, of September 24, 1965.

The Bidder has / has not submitted all compliance reports in connection with any such contract due
under the applicable filing requirements; and that representations indicating submission of required compliance
reports signed by proposed subcontractors will be obtained prior to award of subcontracts.

If the Bidder has participated in a previous contract subject to the equal Opportunity Clause and has not

submitted compliance reports due under applicable filing requirements, the Bidder shall submit a compliance report
on Standard Form 100, “Employee Information Report EEO-17, prior to award of the contract (*).

I *Shall be submitted with the Bidder’s Bid.
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CERTIFICATION REGARDING DEBARMENT. SUSPENSION, INELIGIBILITY, AND VOLUNTARY
. EXCLUSION:

The bidder certifies, by submission of this proposal or acceptance of this contract, that neither it nor its
principals is presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded
from participation in this transaction by any Federal department or agency. It further agrees by submitting this
proposal that it will include this clause without modification in all lower tier transactions solicitations, proposals,
contracts, and subcontracts. Where the bidder or any lower tier participant is unable to certify to this statement, it
shall attach an explanation to this solicitation/proposal.

4}23i|§ DA Gonshuchon  Tric. :7@73

Dated CONTRACTOR '
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BUY AMERICAN CERTIFICATE
STEEL AND MANUFACTURED PRODUCTS FOR
CONSTRUCTION CONTRACTS

The contractor agrees that only domestic steel and manufactured products will be used by the Contractor,
subcontractors, materialmen and suppliers in the performance of this contract, and defined below:

The following terms apply to this clause:

1. Steel and Manufactured Products. As used in this clause, steel and manufactured products include (1) those
produced in the United States or (2) a manufactured product produced in the United States, if the cost of its
components mined, produced or manufactured in the United States exceeds sixty (60) percent of the cost of all its
components and final assembly has taken place in the United States.

2. Components. As used in this clause, a component means those articles, materials, and supplies incorporated
directly into steel and manufactured products.

3. Cost of Components. This means the costs for production of the components, exclusive of final assembly
labor costs.

}

Signature (Name of Bidder)
(DI’I.3\1\5/ N e G?\"CSCCS'&:‘_
Daté (Name of Title of Signing Officer)

Business Address

'P.O‘ ’?301( (73035
Phoearx AT QS0R72-
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CERTIFICATE OF INSURABILITY

I hereby certify that as a Bidder for the Bus Stop Accessibility Enhancements Phase 2 — Various Locations, I
am fully aware of the Insurance Requirements for the Contractor and that by submitting this bid proposed, assure

the City that I am able to produce the required minimum insurance coverage should I be selected to the successful
bidder.

Should I be selected to the successful bidder and then become unable to produce the insurance coverage prior
to the award of the project, I understand that my bid will be rejected and that I will forfeit my bid bond.

By: GJ’%J%/ Date: 427}2 3/ s

Signature
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CERTIFICATION REGARDING FOREIGN COUNTRIES

CLAUSE TO BE INCLUDED IN ALL SOLICITATIONS, CONTRACTS. AND SUBCONTRACTS
RESULTING FROM PROJECTS FUNDED UNDER AIP

The contractor or subcontractor, by submission of an offer and/or execution of a contract, certifies that it:

a. is not owned or controlled by one or more citizens or nationals of a foreign country included in the list of
countries that discriminate against U.S. firms published by the Office of the United States Trade Representative
(USTR);

b. has not knowingly entered into any contract or subcontract for this project with a contractor that is a citizen or
national of a foreign country on said list, or is owned or controlled directly or indirectly by one or more citizens

or nationals of a foreign country on said list.

¢. has not procured any product nor subcontracted for the supply of any product for use on the project that is
produced in a foreign country on said list.

Unless the restrictions of this clause are waived by the Secretary of Transportation in accordance with 49 CFR
30.17, no contract shall be awarded to a contractor or subcontractor who is unable to certify to the above. If the
contractor knowingly procures or subcontracts for the supply of any product or service of a foreign country on the
said list for use on the project, the Federal Transit Administration may direct, through the sponsor, cancellation of
the contract at no cost to the Government.

yFurther, the contractor agrees that, if awarded a contract resulting from this solicitation, it will incorporate this

/provision for certification without modification in each contract and in all lower tier subcontracts. The contractor
may rely upon the certification of a prospective subcontractor unless it has knowledge that the certification is
erroneous.

The contractor shall provide immediate written notice to the sponsor if the contractor learns that its certification or
that of a subcontractor was erroneous when submitted or has become erroneous by reason of changed

~circumstances. The subcontractor agrees to provide immediate written notice to the contractor, if at any time it
learns that its certification was erroneous by reason of changed circumstances.

This certification is a material representation of fact upon which reliance was placed when making the award. If it
is later determined that the contractor or subcontractor knowingly rendered an erroneous certification, the Federal
Transit Administration may direct, through the sponsor, cancellation of the contract or subcontractor for default at
no cost to the Government.

Nothing contained in the foregoing shall be constructed to require establishment of a system of records in order to
render, in good faith, the certification required by this provision. The knowledge and information of a contractor is
not required to exceed that which is normally possessed by a prudent person in the ordinary course of business
dealings.

This certification concerns a matter within the jurisdiction of an agency of the United States of America and the
making of a false, fictitious, or fraudulent certification may render the maker subject to prosecution under Title 18,
United States Code, Section 1001. '

(o \ 23 \ S TRA Conshuchen  Ayc. /:&@%:__

Dated CONTRACTOR
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NON-COLLUSION AFFIDAVIT

I certify that this bid is genuine and is not in any way collusive or sham; that the bid is not with the intent
to restrict or prohibit competition; that this firm has not revealed the contents of the bid to, or in any way
colluded with, any other firm which may compete for the contract; and that no other firm which may
compete for the contract has revealed the contents of a bid to, or in any way colluded with, this firm.

Name of Firm Submitting Bid: D BA Construchon LI

Address: ¢.0 . Box (2035

phoc:n(x; At TS0 82

Telephone Number: oz — AA2- CTLT

(R ——

Authorized Signature

This affidavit is required pursuant to Arizona Revised Statutes 34-253 and 41-2549. Failure to submit this
affidavit signed at the time of bid opening is grounds for disqualification of the bid.

o L— gt
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
RACE- AND GENDER-NEUTRAL DBE CONTRACT CLAUSE
(Non-negotiated Contracts)

SECTION I. DEFINITIONS

Agency means the City of Phoenix for purposes of this Contract.

Arizona Unified Certification Program (AZUCP) means a consortium of government agencies organized to
provide reciprocal DBE certification within Arizona pursuant to 49 Code of Federal Regulations (CFR) Part
26. The official DBE database containing eligible DBE firms certified by AZUCP can be accessed at:
https://adot.dbesystem.com. The cettification system is called the Arizona Unified Transportation

Registration and Certification System (AZ UTRACS).

Bidder means an individual, partnership, joint venture, corporation, or firm that submits a bid or proposal to
the Agency to supply goods or to perform services or construction as requested in the Agency’s invitation
for bids or request for proposals. The term “bid” includes proposals.

Commercially Useful Function means that a DBE is responsible for executing the work of the contract and
is carrying out its responsibilities by actually performing, managing, and supervising the work involved. If a
DBE does not perform or exercise responsibility for at least 30% of the total cost of its contract with its
own work force, or if the DBE subcontracts a greater portion of the work of a contract than would be
expected on the basis of normal industry practice for the type of work involved, the DBE is presumed not

to be performing a Commercially Useful Function.

Contract means a legally binding relationship obligating a seller to furnish supplies or services (including
construction and professional services) and the buyer to pay for them.

DBE stands for disadvantaged business enterprise. In this context, DBE means a Small Business
Concern that has successfully completed the DBE certification process and has been granted DBE status
by the City of Phoenix or another AZUCP member pursuant to the criteria contained in 49 CFR Part 26.

DBE Compliance Specialist means an Agency employee responsible for compliance with this DBE
Contract Clause.

EOD means the City of Phoenix Equal Opportunity Department.

Joint Venture (JV) means an association between two or more persons, partnerships, corporations, or any
combination thereof, formed to carry on a single business activity. One participant in the JV arrangement
must be a certified DBE with the City of Phoenix or AZUCP. The JV is limited in scope and duration to this
Contract. The resources, assets, and labor of the participants must be combined in an effort to accrue

profit.

Outreach Efforts means the diligent and good-faith efforts demonstrated by a Bidder to solicit participation
from interested and qualified DBEs and other Small Businesses. Bidder shall identify and document
potential business opportunities for DBEs and other Small Businesses, describe what efforts were
undertaken to solicit DBE and Small Business participation, disclose results of negotiations with DBEs and
Small Businesses, communicate and record Bidder's selection decisions relating to DBE and Small

usiness participants.

Race- and Gender-Neutral (RGN) Measures means a measure or program that is, or can be, used to
assist all Small Businesses.
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' Small Business means, with respect to firms seeking to participate as DBEs in contracts funded by the
‘gU.S. Department of Transportation (US DOT), a Small Business Concern as defined in section 3 of the
“Small Business Act and Small Business Administration regulations implementing the Act (13 CFR part

121), which Small Business Concern does not exceed the cap on average annual gross receipts specified
in 49 CFR § 26.65(b). “Small Business” and “Small Business Concern” are used interchangeably in this

DBE Contract Clause.

Subcontract means a contract at any tier below the prime contract, including a purchase order.

Subcontractor means an individual, partnership, JV, corporation or firm that holds a contract at any tier
below the prime contract, including a vendor under a purchase order.

Successful Bidder means the firm that the Agency has selected to be awarded the Contract.

A.

i

] -

SECTION li. GENERAL REQUIREMENTS

DBE Participation. For this solicitation, the Agency has not established a race- or gender-
conscious DBE participation goal. The Agency extends to each individual, firm, vendor, supplier,
contractor, and subcontractor an equal economic opportunity to compete for business. The
Agency uses race- and gender-neutral measures to facilitate participation by DBEs and Small
Businesses. The Agency encourages each Bidder to voluntarily subcontract with DBEs and
Small Businesses to perform part of the work—a Commercially Useful Function—that the Bidder

might otherwise perform with its own forces.

Applicable Federal Regulations. This Contract is subject to DBE requirements issued by
USDOT in 49 CFR Part 26. Despite the lack of a race- and gender-conscious DBE participation
goal for this Contract, the Agency must track and report DBE participation that occurs as a result
of any subcontract, procurement, JV, or other arrangement involving a DBE. For this reason, the
Successful Bidder shall provide all relevant information to enable the required reporting.

Counting DBE Participation. The Agency will count DBE participation as authorized by federal
regulations. A summary of these regulations can be found at phoenix.gov/eod.

DBE Certification. Only firms (1) certified by the Agency or another AZUCP member, and (2)
contracted to perform a Commercially Useful Function on scopes of work for which they are
certified, may be considered to determine DBE participation resulting from RGN measures on
this Contract. This DBE determination affects the Agency’s tracking and reporting obligations to

USDOT. '

Civil Rights Assurances. As a recipient of USDOT funding, the Agency has agreed to abide by
the assurances found in 49 CFR Parts 21 and 26. Each Contract signed by the Agency and the
Successful Bidder, and each Subcontract signed by the Successful Bidder and a Subcontractor,

must include the following assurance verbatim:

“The contractor, subrecipient, or subcontractor shall not discriminate on the basis of race, color,
national origin, sex, or creed in the performance of this contract. The contractor shall carry out
applicable requirements of 49 CFR Parts 21 and 26 in the award and administration of USDOT-
assisted contracts. Failure by the contractor to carry out these requirements is a material breach
of this contract, which may result in the termination of this contract or such other remedy as the

City of Phoenix deems appropriate.”

Note: For purposes of the required Contract and Subcontract language above, the Successful
Bidder is the “contractor.”

SECTION Ill. REQUIRED OUTREACH EFFORTS
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. The Agency has implemented required Outreach Efforts for this Contract. Specifically, each Bidder shall:
(1) identify DBE and Small Business participation opportunities, including Commercially Useful Functions;

(2) actively solicit proposals from DBEs and Small Businesses; (3) evaluate DBE and Small Business
proposals; and (4) communicate selection decisions to DBEs and Small Businesses, including each
rejection of a DBE or Small Business proposal. If a Bidder fails to conduct these Outreach Efforts or fails
to submit the required documentation of Bidder's Outreach Efforts as indicated and by the deadlines in
Section IV below, the Agency may determine that the Bidder’s bid is nonresponsive. A determination of
nonresponsiveness disqualifies the Bidder from further consideration for the Contract award.

SECTION IV. BID REQUIREMENTS

A.

Outreach-Efforts Documentation Due With Bidder’s Bid.

1. Attachment A, Columns A — D. Each Bidder shall submit Attachment A documenting its
diligent, good-faith Outreach Efforts. Each Bidder shall complete and submit Attachment A,
Columns A - D, with the Bidder’s bid on the date bids are due.

a. Each Bidder shall list in Attachment A all DBEs and Small Businesses contacted by the Bidder
in preparing its bid. Each Bidder shall also provide the following minimum information to
document its Outreach Efforts. The DBE Compliance Specialist will consider this information to
determine whether Bidder has demonstrated the required Outreach Efforts:

1) Each business’s full legal name and contact information (Column A);

2) Business status (DBE, Small Business, or SBE) (Column B); '

3) Scope of work solicited (brief description, percentage of contract value) (Column C); and
4) Solicitation method (personal contact, telephone, fax, e-mail, other) (Column D).

b. Each Bidder shall complete Attachment A, Columns A — D, in accordance with the following
instructions.

Each Bidder shall actively contact DBEs or Small Businesses for each scope of work or business
opportunity selected for Outreach Efforts (Columns A and C).
2) Each Bidder’s contacts with DBEs and Small Businesses must occur well before the
deadline for bids to afford these firms a reasonable opportunity to prepare a bid and
participate
in the Contract.
3) Each Bidder shall ask each firm to indicate the number of its employees (Column A).
4) For each DBE’s or Small Business’s annual gross receipts, Bidder shall ask the firm to
indicate the gross-receipts bracket into which the firm fits (e.g., less than $500,000;
$500,000 —
$1 million; $1 — 2 million; $2 — 5 million; etc.) rather than requesting an exact figure from
the firm (Column A).

2. Attachment A, Columns A — D, Supporting Documentation. Each Bidder shall complete
and submit supporting documentation of its Outreach Efforts related to Attachment A, Columns A
- D, with the Bidder’s bid on the date bids are due.

a. Bidder shall submit with Attachment A—on the due date for Attachment A—all of the following
supporting documentation of Bidder's contacts with DBEs or Small Businesses for each scope of
work or business opportunity selected for Outreach Efforts.

b. This documentation must include: (1) descriptions of scopes of work and business
opportunities identified for DBE and Small Business participation; and (2) a copy of the actual
solicitation sent to interested DBEs and Small Businesses. The solicitation may be in the form of
a letter, attachment to an e-mail, advertisements in newspapers and trade papers, or written
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communications with chambers of commerce.

c. If Bidder uses a blast e-mail or fax format, the documentation submltted must include a copy of
the e-mail or fax, and Bidder must disclose all e-mail addresses and fax numbers to which the
solicitation was sent and the date and time of transmission. For telephone contacts, Bidder shall
document the date and time of the call and the names of the respective persons representing
Bidder and the DBE or Small Business.

B. Outreach-Efforts Documentation Due Within Three Business Days After Bid Deadline.

1. Attachment A, Columns E — F. Each Bidder shall complete and submit Attachment A,
Columns E -~ F, within three business days after the deadline for submitting bids.

a. Each Bidder shall also provide the following additional minimum information to document its
QOutreach Efforts. The DBE Compliance Specialist will consider this information to determine
whether Bidder has demonstrated the required Outreach Efforts.

1)  Evaluation and selection process; and

2) Communication of selection outcome to each participant. Each Bidder shall provide
supporting documentation that shows Bidder communicated its final selection decisions to all
DBEs and Small Businesses, including those not chosen to participate in this Contract.

b. Each Bidder shall complete Attachment A, Columns D and E, in accordance with the following
instructions.

1)  If Bidder does not select a DBE or Small Business to participate in the Contract, Bidder

shall explain the reason why (Column E).

2) Bidder shall notify each DBE or Small Business contacted whether or not Bidder
selected the firm (Column E). Bidder shall notify all firms not selected, and Bidder
shall state when (date) and how (method) the selection outcome was communicated to
each firm (Column F).

2. Attachment A, Columns E ~ F, Supporting Documentation. Each Bidder shall complete
and submit supporting documentation of its Qutreach Efforts related to Attachment A, Columns E
— F, within three business days after the bid deadline.

a. Bidder shall complete all remaining boxes in Attachment A and shall indicate the firms with
which Bidder has negotiated, including firms that Bidder proposes will participate in and perform
part of the Contract. .

b. Bidder shall submit all supporting documentation of Bidder's contacts with DBEs and Small
Businesses. This documentation must show how Bidder communicated its selection decisions
and outcomes to each DBE and Small Businesses not selected for this Contract. This
documentation may be in the form of a letter, e-mail, or telephone log. The documentation must
show the name of the person contacted and the date.

c. If Bidder uses a blast e-mail or fax format, the documentation submitted must include a copy of
the e-mail or fax, and Bidder must disclose all e-mail addresses and fax numbers to which the
solicitation or outcome notification was sent and the date and time of transmission. For telephone
contacts, Bidder shall document the date and time of the call and the names of the respective
persons representing Bidder and the DBE or Small Business.

3. Attachment B Small Business Utilization Commitment. Within three business days after
the bid deadline, the Bidder shall also sign and submit Attachment B, which commits Bidder to
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the Agency as follows:

1)  The firms selected as indicated in completed Attachment A will participate in the Contract;
2) Bidder will comply with the Race- and Gender-Neutral post-award requirements as stated in
Sections V and V! below;
3) Any and all changes or substitutions must first be authorized by the DBE Compliance
Specialist

before impiementation; and
4) The proposed total DBE and Small Business participation percentage is true and correct.

Bidder shall ensure that the percentages proposed for DBE participation on completed
Attachment A equal the total percentage proposed in Attachment B.

If Bidder fails to timely submit a completed copy of Attachment A or Attachment B, or fails to
provide the required supporting documentation for Attachment A, the Agency may determine that
Bidder's bid is nonresponsive. A determination of nonresponsiveness disqualifies Bidder from
further consideration for the Contract award.

Failure To Meet Outreach Requirements. The DBE Compliance Specialist will determine, in
writing, whether Bidder has satisfied all required Outreach Efforts. If the DBE Compliance
Specialist determines that Bidder has failed to satisfy the Outreach Efforts (specified in Sections
Il and V), then the DBE Compliance Specialist may determine that the bid is nonresponsive. A
determination of nonresponsiveness disqualifies Bidder from further consideration for the
Contract award. The Agency shall send written notice to Bidder stating the basis for the DBE
Compliance Specialist’s decision.

Administrative Reconsideration. If the DBE Compliance Specialist determines that Bidder (1)
did not properly complete Attachment A, (2) failed to demonstrate sufficient Outreach Efforts, or’
(3) failed to submit required documentation, then the Agency will permit Bidder to request EOD to
reconsider the determination. In the request for reconsideration, Bidder may clarify its bid. But
Bidder may not submit or refer to new or revised documents or information. EOD will only
reconsider the original submittal as clarified in the request for reconsideration.

if Bidder requests EOD to reconsider the DBE Compliance Specialist’s determination of
nonresponsiveness based on insufficient Outreach Efforts or insufficient documentation, then
Bidder must provide written notice to the Agency and EOD within three business days of the
Agency’s notice of disqualification to Bidder. The request for reconsideration should be

addressed to:

City of Phoenix Equal Opportunity Department

Business Relations Division-Contract Compliance Section
251 West Washington Street, Seventh Floor

Phoenix, AZ 85003

with a copy e-mailed to the Procurement Officer and the DBE Compliance Specialist.

SECTIONV. POST-AWARD COMPLIANCE REQUIREMENTS

A.

Subcontracting Commitment. Promptly after Contract award, the Successful Bidder shall
submit to the Agency a list of all subcontractors and suppliers and copies of all executed
contracts, purchase orders, subleases, JV agreements, and other arrangements formalizing
agreements between the Successful Bidder and any DBE or Small Business.

The Successful Bidder shall not terminate any DBE or Small Business Subcontracts, and the
Successful Bidder shall not alter the scope of work or reduce the Subcontract amount, without



I
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the DBE Compliance Specialist’s prior written approval. Any request to alter a DBE or Small
Business Subcontract must be submitted in writing to the DBE Compliance Specialist before any
change is made. If the Successful Bidder fails to do so, the Agency may declare the Bidder in

breach of contract.

Relief From Proposed DBE Utilization. After Contract award, the Agency will not grant relief
from the proposed DBE or Small Business utilization except in extraordinary circumstances. The

Successful Bidder’s request to modify DBE or Small Business participation must be in writing to
the DBE Compliance Specialist. The DBE Compliance Specialist has final discretion and
authority to determine if the request should be granted.

Bidder’s written request must set forth the amount of relief sought, evidence that demonstrates
why relief is necessary, and any additional relevant information that the DBE Compliance
Specialist should consider. The Successful Bidder shall include with the request all
documentation of Bidder's attempts to subcontract with the DBE or Small Business and any
other action taken to locate and solicit a replacement DBE or Small Business.

if an approved DBE allows its DBE certification to expire, or the certification is revoked during
the course of the Subcontract, the Agency will consider all work performed by the DBE under the
original contract to count as DBE participation. No increased scope of work negotiated after
expiration or revocation of the DBE’s certification may be counted. Likewise, any work
performed under a Contract extension granted by the Agency may not be counted as DBE

participation.

DBE Substitutions. If the DBE or Small Business was approved by the Agency, but the firm
subsequently loses its DBE or Small Business status before execution of a contract, the DBE
Compiliance Specialist will consider whether or not the Successful Bidder has exercised diligent
and good-faith efforts to find another DBE or Small Business as a replacement. The Successful
Bidder shall notify the DBE Compliance Specialist in writing of the necessity to substitute a DBE
or Small Business and provide specific reason(s) for the substitution or replacement. Actual
substitution or replacement of a DBE or Small Business may not occur before the DBE
Compliance Specialist’'s written approval has been obtained.

Prompt Payment Of Subcontractors. Within seven days of the Successful Bidder's receipt of
an Agency progress payment that includes amounts for the Bidder’s Subcontractors or suppliers,
the Bidder shall pay the Subcontractors and suppliers the respective amounts allowed for
satisfactory performance of their work.

if the Agency reduces the Successful Bidder’s retention, the Bidder shall correspondingly reduce
the retentions of Subcontractors and suppliers that have performed satisfactory work. Under the
prompt-payment provisions of 43 CFR Part 26, the Successful Bidder must ensure prompt and
full payment of retentions to Subcontractors and suppliers when their work is complete, the
Agency has accepted the work, and the Agency has paid the Successful Bidder for the work.
The Successful Bidder shall pay each Subcontractor's and supplier’s retention no later than 30

days after the Agency pays Bidder.

If the Successful Bidder diverts any payment received for a DBE’s, Small Business’s, or other
Subcontractor’s work performed on the Contract or fails to reasonably account for the application
or use of the payment, the Agency may declare the Successful Bidder in breach of contract. If
the Successful Bidder fails to make payments under these provisions, the Agency may take any
one or more of the following actions:

. Declare the Successful Bidder in breach of contract;
. Withhold future payments, including retention, until proper payment has been made to all

Subcontractors and suppiiers;
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3. Reject the Successful Bidder’s future bids on Agency contracts for a period not to exceed one
year from the substantial-compietion date of this Contract; and
4. Terminate the Contract.

Nothing in this Section prevents the Successful Bidder from enforcing its Subcontract with a
Subcontractor or supplier for defective work, late performance, or other claims arising under the
Subcontract.

SECTION Vi. RECORDS & REPORTING REQUIREMENTS

A. Records. During performance of the Contract, the Successful Bidder shall keep all records
necessary to document DBE and Small Business participation. The Successful Bidder shall
provide the records to the Agency within 72 hours of the Agency’'s request and at final
completion of the Contract. The Agency will prescribe the form, manner, and content of reports.
The required records include:

A complete listing of all Subcontractors and suppliers on the project;
Each Subcontractor's and supplier's scope of work performed:;

The dollar value of all subcontracting work, services, and procurement;
Copies of all executed Subcontracts, purchase orders, and invoices; and
Copies of all payment documentation.

B. Monthly Compliance Reporting. At the beginning of each month, the Successful Bidder must
enter the following documentation and payment information into the Agency’s web-based
certification and compliance system. The system can be found at
http://phoenix.diversitycompliance.com: .

. The total of all payments received from the Agency during the previous month.

. All payments made to DBEs or Small Businesses during the previous month.

. Copies of all Subcontractors’ subcontracts executed with DBEs or Small Businesses utilized
during the previous month.

WN =

This information will document DBE and Small Business participation that occurred during each
payment-request period throughout the Contract’s duration. Copies of ail DBEs’ and Small
Businesses’ payment requests and invoices must be submitted for each report period.

Before the Agency processes the Successful Bidder’s final payment, the Successful Bidder shall
submit to the Agency a final certification of full and final payment to each Subcontractor and
supplier in the form prescribed by the Agency. The form must be completed and certified by the
Successful Bidder’'s and each Subcontractor’s duly authorized agents.

P et
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The undersigned hereby declares that he has visited the site(s) and has carefully examined the
contract documents relating to the work covered by the above bid or bids.

Upon receipt of notice of the acceptance of this bid, we will execute the formal contract attached
within ten (10) days, and will deliver a one hundred percent (100%) Performance Bond for the
faithful performance of this Contract, together with a one hundred percent (100%) Payment Bond
and Certificate of Insurance.

The bid security attached, with endorsement, in the sum of ten percent (10%) of the total bid, is to
become the property of the City of Glendale, Arizona, in the event the Contract and Bonds are not
executed within the time set forth, as liquidated damages for the delay and additional work caused
thereby.

The undersigned has checked carefully all the above figures and understands that the City of
Glendale, Arizona, will not be responsible for any errors or omissions on the part of the undersigned
in making up this bid.

The undersigned understands that the Mayor and Council of the City of Glendale, Arizona, reserves
the right to reject any or all bids or to waive any informalities or irregularities in the bid.

Respectfully submitted,

Arizona Contractor's DRA  Con sdevehsn .‘ TNe.
Classification and Contractor

License No. —
GENERAL ENGNEERING By N Tim. Bt

Rec 125606 A

P.0. Rox (a’3°'55/

9\\om\\x, Az LSe L
(Complete business address)

Telephone Number: 6o2-442-676 7
Fax Number bo2 -442-oY40 &

Bidder shall signify receipt of all Addenda here (if any):

4
1,27

Failure to acknowledge receipt of all Addenda shall render the bid proposal non-responsive and will

be rejected.
Acknowledged by a\j \6 ]

?w@\%m
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ORIGINAL

CONSTRUCTION AGREEMENT

Project 131408

This Construction Agreement ("Agreement") is entered into and effective between the CITY OF GLENDALE, an Arizona
municipal corporation ("City"), and DBA Construction, Inc. an Arizona corporation (“Contractor") as of the %S/ day of

/ngwg‘(" 204G,

RECITALS

A. City intends to undertake a project for the benefit of the public and with public funds that is more fully set forth in the
Notice to Contractors and the attached Exhibit A ("Project");

B. City desires to retain the services of Contractor to perform those specific duties and produce the specific work as set
forth in the Project, the plans and specifications, the Information for Bidders, and the Maricopa Association of
Governments (“MAG”) General and Supplemental Conditions and Provisions;

C. City and Contractor desire to memorialize their agreement with this document.
AGREEMENT

In consideration of the Recitals, which are confirmed as true and correct and incorporated by this reference, the mutual promises
and covenants contained in this Agreement, and other good and valuable consideration, City and Contractor agree as follows:

1. Project.

1.1 Scope. Contractor will provide all services and material necessary to assure the Project is completed timely and
efficiently consistent with Project requirements, including, but not limited to, working in close interaction and
interfacing with City and its designated employees, and working closely with others, including other
contractors, providers or consultants retained by City.

1.2 Documents. The following documents are, by this reference, entirely incorporated into this Agreement and
attached Exhibits as though fully set forth herein:

(A) Notice to Contractors;

(B) Information for Bidders;

(C) MAG General Conditions, Supplemental General Conditions, Special and Technical Provisions;
(D) Proposal;

(E) Bid Bond;

(F) Payment Bond;

(G) Performance Bond;

(H) Certificate of Insurance;

(I) Appendix; and

(J) Plans and Addenda thereto.

‘Should a conflict exist between this Agreement (and its attachments), and any of the incorporated documents as
listed above, the provisions of this Agreement shall govern.

1.3 Project Team.

(A) Project Manager. Contractor will designate an employee as Project Manager with sufficient training,
knowledge, and experience to, in the City's opinion, to complete the project and handle all aspects of
the Project such that the work produced by Contractor is consistent with applicable standards as
detailed in this Agreement.

(B) Project Team.

) The Project manager and all other employees assigned to the project by Contractor will
comprise the "Project Team."”
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) Project Manager will have responsibility for and will supervise all other employees assigned
to the project by Contractor.

© Sub-contractors.

¢)) Contractor may engage specific technical contractor (each a "Sub-contractor") to furnish
certain service functions.

2) Contractor will remain fully responsible for Sub-contractor's services.

3) Sub-contractors must be approved by the City, unless the Sub-contractor was previously
mentioned in the response to the solicitation.

“4) Contractor shall certify by letter that contracts with Sub-contractors have been executed
incorporating requirements and standards as set forth in this Agreement.

2. Schedule. The Project will be undertaken in a manner that ensures it is completed in a timely and efficient manner. If

not otherwise stated in Exhibit A, the Project shall be completed by no later than within one hundred and twenty (120)
consecutive calendar days from and including the date of receipt of the Notice to Proceed.

Contractor’s Work.

31 Standard. Contractor must perform services in accordance with the standards of due diligence, care, and
quality prevailing among contractors having substantial experience with the successful furnishing of services
and materials for projects that are equivalent in size, scope, quality, and other criteria under the Project and
identified in this Agreement.

3.2 Licensing. Contractor warrants that:

(A)

(B)

Contractor and Sub-contractors will hold all appropriate and required licenscs, registrations and other
approvals necessary for the lawful furnishing of services ("Approvals"); and

Neither Contractor nor any Sub-contractor has been debarred or otherwise legally excluded from
contracting with any federal, state, or local governmental entity ("Debarment™).

)] City is under no obligation to ascertain or confirm the existence or issuance of any Approvals
or Debarments or to examine Contractor's contracting ability.

2) Contractor must notify City immediately if any Approvals or Debarment changes during the
Agreement’s duration and the failure of the Contractor to notify City as required will
constitute a material default of this Agreement.

3.3 Compliance. Services and materials will be furnished in compliance with applicable federal, state, county and
local statutes, rules, regulations, ordinances, building codes, life safety codes, or other standards and criteria
designated by City.

34 Coordination; Interaction.

A)

(B)

©

If the City determines that the Project requires the coordination of professional services or other
providers, Contractor will work in close consultation with City to proactively interact with any other
contractors retained by City on the Project ("Coordinating Entities").

Subject to any limitations expressly stated in the budget, Contractor will meet to review the Project,
schedules, budget, and in-progress work with Coordinating Entities and the City as often and for
durations as City reasonably considers necessary in order to ensure the timely work delivery and
Project completion.

If the Project does not involve Coordinating Entities, Contractor will proactively interact with any
other contractors when directed by City to obtain or disseminate timely information for the proper
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3.5

3.6

3.7.

execution of the Project.

Hazardous Substances. Contractor is responsible for the appropriate handling, disposal of, and if necessary,
any remediation and all losses and damages to the City, associated with the use or release of hazardous
substances by Contractor in connection with completion of the Project.

Warranties. At any time within two years after completion of the Project, Contractor must, at Contractor’s
sole expense and within 20 days of written notice from the City, uncover, correct and remedy all defects in
Contractor’s work. City will accept a manufacturer’s warranty on approved equipment as satisfaction of the
Contractor’s warranty under this subsection.

Bonds. Upon execution of this Agreement, and if applicable, Contractor must furnish Payment and
Performance bonds as required under A.R.S. § 34-608.

4. Compensation for the Project.

4.1 Compensation. Contractor's compensation for the Project, including thosc furnished by its Sub-contractors
will not exceed $191,513, as specifically detailed in the Contractor’s bid and set forth in Exhibit B
("Compensation").

4.2 Change in Scope of Project. The Compensation may be equitably adjusted if the originally contemplated
scope of services as outlined in the Project is significantly modified by the City.

(A) Adjustments to the Scope or Compensation require a written amendment to this Agreement and may
require City Council approval.
(B) Additional services which are outside the scope of the Project and not contained in this Agreement
may not be performed by the Contractor without prior written authorization from the City.
5. Billings and Payment.

5.1 Applications.

(A) The Contractor will submit monthly invoices (each, a "Payment Application") to City's Project
Manager and City will remit payments based upon the Payment Application as stated below.

(B) The period covered by each Payment Application will be one calendar month ending on the last day of
the month.

5.2 Payment.

(A) After a full and complete Payment Application is received, City will process and remit payment within
30 days.
(B) Payment may be subject to or conditioned upon City's receipt of:
H Completed work generated by Contractor and its Sub-contractors; and
) Unconditional waivers and releases on final payment from Sub-contractors as City may
reasonably request to assure the Project will be free of claims arising from required
performances under this Agreement.
53 Review and Withholding. City's Project Manager will timely review and certify Payment Applications.

(A) If the Payment Application is rejected, the Project Manager will issue a written listing of the items not
approved for payment.
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B) City may withhold an amount sufficient to pay expenses that City reasonably expects to incur in
correcting the deficiency or deficiencies rejected for payment.
© Contractor will provide, by separate cover, and concurrent with the execution of this Agreement, all
required financial information to the City, including City of Glendale Transaction Privilege Licensc
and Federal Taxpayer identification numbers.
(D) City will temporarily withhold Compensation amounts as required by A.R.S. 34-221(C).
6. Termination.

6.1 For Convenience. City may terminate this Agreement for convenience, without cause, by delivering a written
termination notice stating the effective termination date, which may not be less than 15 days following the date
of delivery.

A) Contractor will be equitably compensated any services and materials furnished prior to receipt of the
termination notice and for reasonable costs incurred.
B) Contractor will also be similarly compensated for any approved effort expended and approved costs
incurred that are directly associated with Project closeout and delivery of the required items to the
City.
6.2 For Cause. City may terminate this Agreement for cause if Contractor fails to cure any breach of this

Agreement within seven days after receipt of written notice specifying the breach.

(A)

(B)

7. Insurance.

Contractor will not be entitled to further payment until after City has determined its damages. If City's
damages resulting from the breach, as determined by City, are less than the equitable amount due but
not paid Contractor for Service and Repair furnished, City will pay the amount due to Contractor, less
City's damages.

If City's direct damages exceed amounts otherwise due to Contractor, Contractor must pay the
difference to City immediately upon demand; however, Contractor will not be subject to consequential
damages more than $1,000,000 or the amount of this Agreement, whichever is greater.

7.1 Requirements. Contractor must obtain and maintain the following insurance ("Required Insurance"):

A)

®)

Contractor and Sub-contractors. Contractor, and each Sub-contractor performing work or providing
materials related to this Agreement must procure and maintain the insurance coverages described
below (collectively, “Contractor's Policies"), until each Parties' obligations under this Agreement are
completed.

General Liability.

(1) Contractor must at all times relevant hereto carry a commercial general liability policy with a
combined single limit of at least $1,000,000 per occurrence and $2,000,000 annual aggregate.

(2) Sub-contactors must at all times relevant hereto carry a general commercial liability policy
with a combined single [imit of at least $1,000,000 per occurrence.

3) This commercial general liability insurance must include independent contractors' liability,
contractual liability, broad form property coverage, products and completed operations, XCU
hazards if requested by the City, and a separation of insurance provision.

€))] These limits may be met through a combination of primary and excess liability coverage.
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©

(D)

(E)

()

©)

(H)

M

Auto. A business auto policy providing a liability limit of at least $1,000,000 per accident for
Contractor and 1,000,000 per accident for Sub-contractors and covering owned, non-owned and hired
automobiles.

Workers' Compensation-and Employer's Liability. A workers' compensation and employer's liability
policy providing at least the minimum benefits required by Arizona law.

Equipment Insurance. Contractor must secure, pay for, and maintain all-risk insurance as necessary to
protect the City against loss of owned, non-owned, rented or leased capital equipment and tools,
equipment and scaffolding, staging, towers and forms owned or rented by Contractor or its Sub-
contractors.

Notice of Changes. Contractor's Policies must provide for not less than 30 days' advance written
notice to City Representative of:

) Cancellation or termination of Contractor or Sub-contractor's Policies;

2 Reduction of the coverage limits of any of Contractor or and Sub-contractor's Policies; and

3) Any other material modification of Contractor or Sub-contractor's Policies related to this
Agreement.

Certificates of Insurance.

) Within 10 business days after the execution of the Agreement, Contractor must deliver to City
Representative certificates of insurance for cach of Contractor and Sub-contractor's Policies,
which will confirm the existence or issuance of Contractor and Sub-contractor's Policies in
accordance with the provisions of this section, and copies of the endorsements of Contractor
and Sub-contractor's Policies in accordance with the provisions of this section.

2) City is and will be under no obligation either to ascertain or confirm the existence or issuance
of Contractor and Sub-contractor's Policies, or to examine Contractor and Sub-contractor's
Policies, or to inform Contractor or Sub-contractor in the event that any coverage does not
comply with the requirements of this section.

3) Contractor's failure to secure and maintain Contractor Policies and to assure Sub-contractor
policies as required will constitute a material default under this Agreement.

Other Contractors or Vendors.

€)) Other contractors or vendors that may be contracted by Contractor with in connection with the
Project must procure and maintain insurance coverage as is appropriate to their particular
agreement.

) This insurance coverage must comply with the requirements set forth above for Contractor's

Policies (e.g., the requirements pertaining to endorsements to name the parties as additional
insured parties and certificates of insurance).

Policies. Except with respect to workers' compensation and employer's liability coverages, the City
must be named and properly endorsed as additional insureds on all liability policies required by this
section.

) The coverage extended to additional insureds must be primary and must not contribute with
any insurance or self insurance policies or programs maintained by the additional insureds.

2) All insurance policies obtained pursuant to this section must be with companies legally
authorized to do business in the State of Arizona and acceptable to all parties.
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7.2

7.3

7.4

Sub-contractors.
(A) Contractor must also cause its Sub-contractors to obtain and maintain the Required Insurance.

B) City may consider waiving these insurance requirements for a specific Sub-contractor if City is
satisfied the amounts required are not commercially available to the Sub-contractor and the insurance
the Sub-contractor does have is appropriate for the Sub-contractor's work under this Agreement.

© Contractor and Sub-contractors must provide to the City proof of Required Insurance whenever
requested.

Indemnification.

(A) To the fullest extent permitted by law, Contractor must defend, indemnify, and hold harmless City and
its elected officials, officers, employees and agents (each, an "Indemnified Party," collectively, the

"Indemnified Parties"), for, from, and against any and all claims, demands, actions, damages,
judgments, settlements, personal injury (including sickness, disease, death, and bodily harm), property
damage (including loss of use), infringement, governmental action and all other losses and expenses,
including attorneys' fees and litigation expenses (each, a "Demand or Expense”; collectively,
"Demands or Expenses") asserted by a third-party (i.e. a person or entity other than City or Contractor)
and that arises out of or results from the breach of this Agreement by the Contractor or the Contractor’s
negligent actions, errors or omissions (including any Sub-contractor or other person or firm employed
by Contractor), whether sustained before or after completion of the Project.

B) This indemnity and hold harmless policy applies even if a Demand or Expense is in part due to the
Indemnified Party's negligence or breach of a responsibility under this Agreement, but in that event,
Contractor shall be liable only to the extent the Demand or Expense results from the negligence or
breach of a responsibility of Contractor or of any person or entity for whom Contractor is responsible.

© Contractor is not required to indemnify any Indemnified Parties for, from, or against any Demand or
Expense resulting from the Indemnified Party's sole negligence or other fault solely attributable to the
Indemnified Party.

Waiver of Subrogation. Contractor waives, and will require any Subcontractor to waive, all rights of
subrogation against the City to the extent of all losses or damages covered by any policy of insurance.

8. Immigration Law Compliance.

8.1

82

83

8.4

8.5

Contractor, and on behalf any subcontractor, warrants, to the extent applicable under A.R.S. § 41-4401,
compliance with all federal immigration laws and regulations that relate to their employees as well as
compliance with A.R.S. § 23-214(A) which requires registration and participation with the E-Verify Program.

Any breach of warranty under subsection 8.1 above is considered a material breach of this Agreement and is
subject to penalties up to and including termination of this Agreement.

City retains the legal right to inspect the papers of any Contractor or subcontractor employee who performs
work under this Agreement to ensure that the Contractor or any subcontractor is compliant with the warranty
under subsection 8.1 above.

City may conduct random inspections, and upon request of City, Contractor shall provide copies of papers and
records of Contractor demonstrating continued compliance with the warranty under subsection 8.1 above.
Contractor agrees to keep papers and records available for inspection by the City during normal business hours
and will cooperate with City in exercise of its statutory duties and not deny access to its business premises or
applicable papers or records for the purposes of enforcement of this section 8.

Contractor agrees to incorporate into any subcontracts under this Agreement the same obligations imposed upon
Contractor and expressly accrue those obligations directly to the benefit of the City. Contractor also agrees to
require any subcontractor to incorporate into each of jts own subcontracts under this Agreement the same
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obligations above and expressly accrue those obligations to the benefit of the City.

8.6 Contractor’s warranty and obligations under this section to the City is continuing throughout the term of this
Agreement or until such time as the City determines, in its sole discretion, that Arizona law has been modified
in that compliance with this section is no longer a requirement.

8.7 The “E-Verify Program” above means the employment verification program administered by the United States
Department of Homeland Security, the Social Security Administration, or any successor program.,

9. Conflict. Contractor acknowledges this Agreement is subject to A.R.S. § 38-511, which allows for cancellation of this
Agreement in the event any person who is significantly involved in initiating, negotiating, securing, drafting, or creating
the Agreement on City's behalf is also an employce, agent, or consultant of any other party to this Agreement.

10. Non-Discrimination Policies. Contractor must not discriminate against any employee or applicant for employment on
the basis of race, religion, color sex or national origin. Contractor must develop, implement and maintain non-
discrimination policies and post the policies in conspicuous places visible to employees and applicants for employment.
Contractor will require any Sub-contractor to be bound to the same requirements as stated within this section.

11. Notices.

11.1 A notice, request or other communication that is required or permitted under this Agreement (each a "Notice")
will be effective only if:

(A)
B)

©

D)
E)

The Notice is in writing, and

Delivered in person or by private express overnight delivery service (delivery charges prepaid),
certified or registered mail (return receipt requested).

Notice will be deemed to have been delivered to the person to whom it is addressed as of the date of
receipt, if:

¢)) Received on a business day, or before 5:00 p.m., at the address for Notices identified for the
Party in this Agreement by U.S. Mail, hand delivery, or overnight courier on or before 5:00
p.m.; or

2 As of the next business day after receipt, if received after 5:00 p.m.

The burden of proof of the place and time of delivery is upon the Party giving the Notice.

Digitalized signatures and copies of signatures will have the same cffect as original signatures.

11.2 Representatives.

(A)

®)

Contractor. Contractor's representative ("Contractor's Representative") authorized to act on
Contractor's behalf with respect to the Project, and his or her address for Notice delivery is:

DBA Construction, Inc.
Attn:

P.O. Box 63035
Phoenix, Arizona 85082

City. City's representative ("City's Representative”) authorized to act on City's behalf, and his or her
address for Notice delivery is:

City of Glendale

Attn: Mike Johnson

5850 West Glendale Avenue
Glendale, Arizona 85301
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With required copies to:

City of Glendale City of Glendale

City Manager City Attorney

5850 West Glendale Avenue 5850 West Glendale Avenue
Glendale, Arizona 85301 Glendale, Arizona 85301

(®) Concurrent Notices.

(1) All notices to City's representative must be given concurrently to City Manager and City
Attorney.

2) A notice will not be considered to have been received by City's representative until the time
that it has also been received by City Manager and City Attorney.

3) City may appoint one or more designees for the purpose of receiving notice by delivery of a
written notice to Contractor identifying the designee(s) and their respective addresses for
notices.

D) Changes. Contractor or City may change its representative or information on Notice, by giving Notice
of the change in accordance with this section at least ten days prior to the change.

12. Financing Assignment. City may assign this Agreement to any City-affiliated entity, including a non-profit corporation
or other entity whose primary purpose is to own or manage the Project.

13. Entire Agreement; Survival; Counterparts; Signatures.

13.1

13.2

13.3

13.4

13.5

Integration. This Agreement contains, except as stated below, the entire agrecment between City and
Contractor and supersedes all prior conversations and negotiations between the parties regarding the Project or
this Agreement.

(A) Neither Party has made any representations, warranties or agreements as to any matters concerning the
Agreement's subject matter.

(B) Representations, statements, conditions, or warranties not contained in this Agreement will not be
binding on the parties.

© Any solicitation, addendums and responses submitted by the Contractor are incorporated fully into this
Agreement as Exhibit A. Any inconsistency between Exhibit A and this Agreement will be resolved by
the terms and conditions stated in this Agreement.

Interpretation.

A) The parties fairly negotiated the Agreement's provisions to the extent they believed necessary and with the
legal representation they deemed appropriate.

(B) The parties are of equal bargaining position and this Agreement must be construed equally between the
parties without consideration of which of the parties may have drafted this Agreement.

©) The Agreement will be interpreted in accordance with the laws of the State of Arizona.
Survival, Except as specifically provided otherwise in this Agreement each warranty, representation,
indemnification and hold harmless provision, insurance requirement, and every other right, remedy and

responsibility of a Party, will survive completion of the Project, or the earlier termination of this Agreement.

Amendment. No amendment to this Agreement will be binding unless in writing and executed by the parties. Any,
amendment may be subject to City Council approval.

Remedies. All rights and remedies provided in this Agreement are cumulative and the exercise of any one or more
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right or remedy will not affect any other rights or remedies under this Agreement or applicable law.

13.6 Severability. If any provision of this Agreement is voided or found unenforceable, that determination will not
affect the validity of the other provisions, and the voided or unenforceable provision will be reformed to conform to|

applicable law.
14.7 Counterparts. This Agreement may be executed in counterparts, and all counterparts will together comprise one
instrument.
14. Dispute Resolution. Each claim, controversy and dispute ("Dispute") between Contractor and City will be resolved in

accordance with Exhibit C. The final determination will be made by the City.

15, Exhibits. The following exhibits, with reference to the term in which they are first referenced, are incorporated by this
reference.
Exhibit A Project
Exhibit B Compensation
Exhibit C Dispute Resolution
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The parties enter into this Agreement as of the date shown above.

By: Richard A. Bowkrs
Its: Acting City Manager

ES
City Clerk R (SEAL)
APPROVED AS TO FORM:

M"
CiWomeU -_——_—)

DBA Construction, Inc.
an Arizona corporation

Te— 1

By: Thomas DNsdale
Its: President

WOMEN-OWNED/MINORITY BUSINESS [ 1YES [*$NO

CITY OF GLENDALE TRANSACTION PRIVILEW
FEDERAL TAXPAYER IDENTIFICATION NO. _
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Provide concrete slabs with handicap access ramps for bus stops located in various locations throughout the City of Glendale.

EXHIBIT A
CONSTRUCTION AGREEMENT

PROJECT
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EXHIBIT B
CONSTRUCTION AGREEMENT

COMPENSATION

METHOD AND AMOUNT OF COMPENSATION
By bid, including all services, materials and costs.
NOT-TO-EXCEED AMOUNT

The total amount of compensation paid to Contractor for full completion of all work required by the Project during the entire
term of the Project must not exceed 191,513.

DETAILED PROJECT COMPENSATION

As shown in detail on the Bid Schedule.

Base Bid $150,979
Alternate #1 $ 9,325
Alternate #2 $ 7876
Alternate #3 $ 18,183
Alternate #4 $ 5.150

Total Contract Amount $191,513
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EXHIBIT C
CONSTRUCTION AGREEMENT

DISPUTE RESOLUTION

1. Disputes.

1.1

1.2

1.3

1.4

Commitment. The parties commit to resolving all disputes promptly, equitably, and in a good-faith, cost-
effective manner.

Application. The provisions of this Exhibit will be used by the parties to resolve all controversies, claims, or
disputes ("Dispute") arising out of or related to this Agreement-including Disputes regarding any alleged
breaches of this Agreement.

Initiation. A party may initiate a Dispute by delivery of written notice of the Dispute, including the specifics of
the Dispute, to the Representative of the other party as required in this Agreement.

Informal Resolution. When a Dispute notice is given, the parties will designate a member of their senior
management who will be authorized to expeditiously resolve the Dispute.

(A) The parties will provide each other with reasonable access during normal business hours to any and all
non-privileged records, information and data pertaining to any Dispute in order to assist in resolving
the Dispute as expeditiously and cost effectively as possible;

B) The parties' senior managers will meet within 10 business days to discuss and attempt to resolve the
Dispute promptly, equitably, and in a good faith manner, and

© The Senior Managers will agree to subsequent meetings if both parties agree that further meetings are
necessary to reach a resolution of the Dispute.

2. Arbitration.

2.1

22

23

Rules. If the parties are unable to resolve the Dispute by negotiation within 30 days from the Dispute notice,
and unless otherwise informal discussions are extended by the mutual agreement, the Dispute will be decided
by binding arbitration in accordance with Construction Industry Rules of the AAA, as amended herein.
Although the arbitration will be conducted in accordance with AAA Rules, it will not be administered by the
AAA, but will be heard independently.

(A) The parties will exercise best efforts to select an arbitrator within 5 business days after agreement for
arbitration. If the parties have not agreed upon an arbitrator within this period, the parties will submit
the selection of the arbitrator to one of the principals of the mediation firm of Scott & Skelly, LLC,
who will then select the arbitrator. The parties will equally share the fees and costs incurred in the
selection of the arbitrator.

(B) The arbitrator selected must be an attorney with at least 15 years experience with commercial
construction legal matters in Maricopa County, Arizona, be independent, impartial, and not have
engaged in any business for or adverse to either Party for at least 10 years.

Discovery. The extent and the time set for discovery will be as determined by the arbitrator. Each Party must,
however, within ten (10) days of selection of an arbitrator deliver to the other Party copies of all documents in
the delivering party's possession that are relevant to the dispute.

Hearing. The arbitration hearing will be held within 90 days of the appointment of the arbitrator. The
arbitration hearing, all proceedings, and all discovery will be conducted in Glendale, Arizona unless otherwise
agreed by the parties or required as a result of witness location. Telephonic hearings and other reasonable
arrangements may be used to minimize costs.
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24

25

2.6

Award. At the arbitration hearing, each Party will submit its position to the arbitrator, evidence to support that
position, and the exact award sought in this matter with specificity. The arbitrator must select the award sought
by one of the parties as the final judgment and may not independently alter or modify the awards sought by the
parties, fashion any remedy, or make any equitable order. The arbitrator has no authority to consider or award

punitive damages.

Final Decision. The Arbitrator's decision should be rendered within 15 days after the arbitration hearing is
concluded. This decision will be final and binding on the Parties.

Costs. The prevailing party may enter the arbitration in any court having jurisdiction in order to convert itto a
judgment. The non-prevailing party shall pay all of the prevailing party's arbitration costs and expenses,
including reasonable attorney's fees and costs.

Services to Continue Pending Dispute. Unless otherwise agreed to in writing, Contractor must continue to perform
and maintain progress of required services during any Dispute resolution or arbitration proceedings, and City will
continue to make payment to Contractor in accordance with this Agreement.

Exceptions.
4.1 Third Party Claims. City and Contractor are not required to arbitrate any third-party claim, cross-claim, counter

4.2

43

claim, or other claim or defense of a third-party who is not obligated by contract to arbitrate disputes with City
and Contractor.

Liens. City or Contractor may commence and prosecute a civil action to contest a lien or stop notice, or enforce
any lien or stop notice, but only to the extent the lien or stop notice the Party seeks to enforce is enforceable
under Arizona Law, including, without limitation, an action under A.R.S. § 33-420, without the necessity of
initiating or exhausting the procedures of this Exhibit.

Governmental Actions. This Exhibit does not apply to, and must not be construed to require arbitration of, any
claims, actions or other process filed or issued by City of Glendale Building Safety Department or any other
agency of City acting in its governmental permitting or other regulatory capacity.
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C-
INDIVIDUAL SURETIES WILL NOT BE ACCEPTED
STATUTORY PERFORMANCE BOND PURSUANT TO TITLE 34,
CHAPTER 2, ARTICLE 2, OF THE ARIZONA REVISED STATUTES
(Penalty of this bond must be 100% of the Contract Amount)

 KNOW ALL MEN BY THESE PRESENTS:

That _DBA Construction, Inc. .. (hereinafler called the Principal), as Principal, and Hartford
. a corporation organized and cxisting under the laws of the State of . Indiana _ with its principal office in the Casualty
City of _Hartfor , (hereinafter called the Surety), as Surety, are held and firmly bound unto the City of Ins. Co.
Glendale, a municipal corporation, (hereinafter  called the Obligee), in the amount of

One Hundred Ninety One Thousand Five Hundred Thirteen Dollars {%_191,513.00 ), for the

payment whereof, the said Principal and Surety bind themselves, and their heirs, administrators, successors and
assigns, jointly and severally, firmly by these presents.

WHEREAS, The Principal has entcred into a certain written contract with the Obligee, dated the 2nd 4ay of September
, 2015, to construct PROJECT 131408 - BUS STOP ACCESSIBILITY ENHANCEMENTS PHASE 2 -

VARIOUS LOCATIONS , which contract is hereby referred to and made a part hereof as fully and to the

same extent as if copied at length herein.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH, that if the said Principal shall
faithfully perform and fulfill all undertakings, covenants, terms, conditions and agreements of said contract
during the original term of said contract any extension thereof, with or without notice to the Surety, and during
the life of any guaranty required under the contract and shall also perform and fulfill all the undertakings,
covenants, terms, conditions, and agreements of any and all duly authorized modifications of said contract that
may hereafter be made, notice of which modifications to the Surety being hereby waived; then the above
obligation shall be void, otherwise to remain in full force and effect.

PROVIDED, HOWEVER, that this bond is executed pursuant to the provisions of Title 34, Chapter 2, Article

2, of the Arizona Revised Statutes, and all liabilities on this bond shall be determined in accordance with the
provisions of said Title, Chapter; and Article, to the extent as if it were copied at length herein.

. The prevailing party or any party which recovers judgment on this. bond shall be entitled to such reasonabie

attorney's fees as may be fixed by the court or a judge thereof.

Witness our hands this 9th  day of September 20 15 | '

DBA Construction, Inc.

Principz?g Seal
By 5 ; |

Hartford Casuaity Insurance Company

Surety : Seal
Mk \
M )\ \\\\&U\Tracy A. Miller
Ageney vl Re Attorney-in-Fact

; JgeH
CommercialWest [ns. Agency
1225 W. Houston Ave, Ste. 101, Gilbert, AZ 85233

Agency Address

Telephone Number: __ 480-961-5400
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INDIVIDUAL SURETIES WILL NOT BE ACCEPTED
STATUTORY PAYMENT BOND PURSUANT TO TITLE 34,
'CHAPTER 2, ARTICLE 2, OF THE ARIZONA REVISED STATUTES

(Penalty of this bond must be 100% of the Contract Amount)

KNOW ALL MEN BY THESE PRESENTS:

That, _ DBA Construction, Inc. (hereinafter.called the Principal), as Principal, and gartfc;rlfl
» &.corporation organized and existing under the Taws of the State'of _Indiana _with'its principal asuary
office in‘the City of Hartford *, (hereinafter called the Surety), as gurg{; are held and firmly Ins- Co.

bound :unto. the City ol Glendale, -a municipal corporation;. (hereinafter called the Obligee), iy the

‘amount of * Dollars (§_191,513.00 } for the payment whereof; the said Principal and

S 1selves, and their heirs, administrators, suceessors and assigns, jointly and severally,
firmly by these:presents. *One Hundred Ninety One Thousand Five Hundred Thirteen )

‘Surety bind themse

‘WHEREAS, The Principal has entered into a certain written contract with the Obligee, dated the 2nd
day of .September __, 2015 __, to construct PROJECT 131408 - BUS STOP ACCESSIBILITY
EN'HANK‘%EEN@' PHASE 2 - VARIOUS LOCATIONS which contract is hercby referred to
and made a part hereof as fully and to the same extent as if copied at length herein.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION 1S SUCGH, that if the said
Principal shall promptly pay all monies due to-all persons supplying labor or materials to him or his
subcontractors in the prosecution of the'work provided for in said Contract; then this obligation shall
be void, etherwise:to remain:in: full force and effect.

PROVIDED, HOWEVER, that this bond having been required of the said Principal in order to
‘comply with the provisions: of Title 34, Chapter'2, Article 2, of the Arizona Revised Statutes, all
rights and remedies on this bond si}alf inure solely 1@ such ‘persons-and shall be determined in
accordance with the provisions, conditions, and limitations of said Title, Chapter and ‘Article, to the
same extentias if they were copied at length herein, ‘

The prevailing party or any party which recovers judgment on this bond shall be entitled to such
reasonable attorney's fees as may be fixed by the court or a judge thereof.

Witness our hands this_9th  day of September L2015 |

DBA Construction, Inc.

Principal Seal
V .- ~
Hartford Casualty Insurance Company
Surety Seal
A\
SN T8 i
Agency efRecord T Atorney-in-Fact

Commercial West Ins. Agency
1225 W, Houston Ave., Ste. 101, Gilbert, AZ 85233

Agency Address
Telephone __ 480-961-5400
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Direct Inquiries/Claims to:

POWER OF ATTORNEY ™

Hartford, Connecticut 06155
call: 888-266-3488 or fax. 860-757-5835)

KNOW ALL PERSONS BY THESE PRESENTS THAT: Agency Code: 59-~307001

Hartford Fire Insurance Company, a corporation duly organized under the laws of the State of Connecticut

: Hartford Casualty Insurance Company, a corporation duly organized under the laws of the State of Indiana
E] Hartford Accident and Indemnity Company, a corporation duly organized under the laws of the State of Connecticut
:] Hartford Underwriters Insurance Company, a corporation duly organized under the laws of the State of Connecticut
[:] Twin City Fire Insurance Company, a corporation duly organized under the laws of the State of Indiana
[:] ‘Hartford insurance Company of lilinois, a corporation duly organized under the laws of the State of Illinois
l:] Hartford Insurance Company of the Midwest, a corporation duly organized under the laws of the State of Indiana
:I Hartford Insurance Company of the Southeast, a corporation duly organized under the laws of the State of Florida

having their home office in Hartford, Connecticut (hereinafter collectively referred to as the “Companies”) do hereby make, constitute and appoint,
up to the amount of :

Kathy L. Duncan, Ronda H. Epperson, Carrie A. Brown, Jennifer R.

Cooper, Jacob H. Grover, Tracy A. Miller, Aaron M. Schneider, Jeffery

L. Steed of GILBERT, Arizona

their true and lawful Attorney(s)-in-Fact, each in their separate capacity if more than one is named above, to sign its name as surety(ies) only as delineated

- above by [X], and to execute, seal and acknowledge any and all bonds, undertakings, contracts and other written instruments in the nature thereof, on behalf

of the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of contracts and executing or guaranteeing bonds
and undertakings required or permitted in any actions or proceedings atlowed by iaw.

In Witness Whereof, and as authorized by a Resolution of the Board of Directors of the Companies on August 1, 2009, the Companies have
caused these presents to be signed by its Vice President and its corporate seals to be hereto affixed, duly attested by its Assistant Secretary. Further,
pursuant to Resolution of the Board of Directors of the Companies, the Companies hereby unambiguously affirm that they are and will be bound by any
mechanically applied signatures applied to this Power of Attorney.

-

RTINS

2

e

Wesley W. Cowling, Assistant Secretary - M. Ross Fisher, Vice President

STATE OF CONNECTICUT }
S8,

. Hartford
COUNTY OF HARTFORD

On this 12th day of July, 2012, before me personally came M. Ross Fisher, to me known, who being by me duly sworn, did depose and say: that
he resides in the County of Hartford, State of Connecticut; that he is the Vice President of the Companies, the corporations described in and which executed
the above instrument; that he knows the seals of the said corporations; that the seals affixed to the said instrument are such corporate seals; that they were
so affixed by authority of the Boards of Directors of said corporations and that he signed his name thereto by like authority.

%%ﬁﬁ&%QTT%%?%aA&

Kathleen T. Maynard

CERTIFICATE . I\_I(’tafy P}Iblic
My Commission Expires July 31, 2016

|, the undersigned, Vice President of the Companies, DO HEREBY CERTIFY that the above and foregoing is a true and correct copy of the Power
of Attorney executed by said Companies, which is still in full force effective as of September 9, 2015.
Signed and sealed at the City of Hartford.

«£7 A
[

Gary W. Stumper, Vice President

POA2012
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CERTIFICATE DOES.

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS

BELOW: THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES

IMPORTANT: If the ¢

the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
- certificate holder in lieu of such endorsement(s).

ertificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. if SUBROGATION IS WAIVED, subject to

PRODUCER RaNEeT Tracy Miller
o e ance Age) 2 s de0-061-5400 R o 480961 5401
Gilbert, AZ 85233 ADBREss: tracy@comiwest.com
Jeffery L. Steed INSURER(S) AFFORDING COVERAGE NAIC #
iNsurReR A :Phoenix Insurance Company 25623
INSURED DBA Construction, Inc. insurer B : Travelers Property Casualty Co 25674
g.h%e?l?): 232032082-3035 insurer ¢ : Farmington Casualty Company 41483
INSURER D :
INSURER E :
INSURERF :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

CERTIFICATE MAY BE |

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

SSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN iS SUBJECT TO ALL THE TERMS,

il

INSR TYPE OF INSURANCE oo W] POLICY NUMBER AN | (MDDNTY) LIMITS

A | X | COMMERCIAL GENERAL LIABILITY EACH QCCURRENCE $ 1,000,000

| cLams-mape OCCUR X DTCO9D586889PHX15 01/01/2015 | 01/01/2016 | pAFGEEIORENTED o s 300,000
L Blanket Add’l Ins . MED EXP (Any one person) $ 5,000
| X |XCU, Contractual PERSONAL & ADV INJURY | $ 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE 3 2,000,000
| | PoLicy D s Loc PRODUCTS - COMP/OP AGG | $ . 2,000,000
OTHER: $
[ AUTOMOBILE LIABILITY e SINCLELIMIT — 1'g 1,000,000
B | X anvauro DT8109D586889TIL15 01/01/2015 | 01/01/2016 | BODILY INJURY (Per person) | $
ALLOWNED | SCHEDULED BODILY INJURY (Per accident) | $
: NON-OWNED PROPERTY DAMAGE
HIRED AUTOS | AUTOS (Per accident) $
$
| X | umBreLLALIAB | X | occur EACH OCCURRENCE $ 5,000,000
B EXCESS LIAB CLAIMS-MADE DTSMCUP9D586889TIL15 01/01/2015 | 01/01/2016 | AGGREGATE $ 5,000,000
L DED (X ] RETENTION $ 10,000 Follow $ Form
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY , X | St | (&

(o AO% ggg}:{g'EWTB%RR/FE’/)\(%H\IJEDFEIIgg(ECUTIVE NIA DTFUB9D58688915-ALL STATE 01/01/2015 | 01/01/2016 | £.L. EACH ACCIDENT $ 1,000,000|
(Mandatory in NH) ) EXCEPT ND ,OH, WA & WY E.L. DISEASE - EA EMPLOYEE, $ 1,000,000;
if yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | $ 1,000,000

DESCRIPTION OF OPERATIONS

RE: Project #131408-B

'agreed hat the City of

/ LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

us Stop Accessibility Enhancements Phase Il. It is
Glendale is added as additional insured where

required by written contract.

CERTIFICATE HOLDER

CANCELLATION

City Of Gle

5850 W. Glendale Ave.
Glendale, AZ 85301

GLEND-2

ACCORDANCE WITH THE POLICY PROVISIONS.
ndale

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED

IN

AUTHORIZED REPRESENTATIVE

Sy KT

ACORD 25 (2014/01)

i

© 1988-2014 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD



Policy Number: DTOCO9D586882PHX15

COMMERCIAL GENERAL LIABIH_|TY

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY

BLANKET ADDITIONAL INSURED
(CONTRACTORS)

This endorsement modifies insurance provided under the foilowing:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

1.

CGD24608 05

WHO IS AN INSURED - (Section If} is amended
to Include any person or organization that you
agres in a "wrilten contract requiring insurance”
to include as an additional insured an this Cover-
age Part, but:

a} Only with respect to liability for "badily injury”,
"propery damage" or "perscnai injury”; and

b} If, and only to the extent that, the injury or
damage is caused by acts or omissions of
you ar your subcontractor in the performance
of “your work” to which the "written contract
requiring insurance" applies. The persan or
arganization does not qualify. as an additional
insured with respect to the independent acts
or omigsions of such person or organization.

The insurance provided to the additional insured
by this endorsement is limited as follows:

a} In the svent that the Limits of Insurance of
this Coverage Part shown in the Declarations
axceed ths limits of liabillty required by the
"written cantract requiring insurance”, the in-
surance provided to the additional insured
shall be limited to the limits of liability re-
quired by that “written contract requiring in-
surance”. This endorsement shall not in-
crease the limits of insurance described in
Section Ilf ~ Limits Of Insurance.

b} The insurance provided to the additional in-

sured does not apply to "bedily injury”, "prop-

orty damage” or "personal injury” arising out

of the rendering of, or failure ta rander, any
professional architectural, engineering or sur-
veying services, including:

i. The preparing, approving, or failing to
prepare or approve, maps, shop draw-
ings, opinions, reports, survays, field or-
ders or change orders, or the preparing,
approving, or failing to prepare or ap-
prove, drawings and specifications; and

it. Supervisory, inspection, architectural or
engineering activitias.

¢} The insurance provided to the additional in-
sured does not apply to “bodily injury” or
“oroperty damage” caused by “your wark®
and included in the "products-compieted ap-
erations hazard” unless the "wriltery contract
requiring insurance” specifically raquires you
to provide such coverage for that additional
insured, and then the insurance provided to
the additional insured applies only to such
"bodily injury” or "property damage" that oc-
curs bafore the end of the periad of time for
which the "written coniract requiring insur-
ance" requires you to provide such coverage
or the end of the policy period, whichever is
earlier.

The insurance provided ta the additional insured
by this andorsement is excess aver any valid and
collectible "other insurance”, whether primary,
axcess, cantingent or on any other basis that is
available to the additional insured for a loss we
gover under this endarsement. However, if the
"written cantract requiring insurance" spacifically
requires that this insurance apply on a primary
basis or a primary and non-coniributory basis,
this insurance is primary o “other insurance"
available to the additional insured which covers
that person or organization as a named insured
for such loss, and wa will not share with that
*ather insurance”. But the insurance provided to
the additional insured by this endarsement still is
excess over any valid and collectible “other in-
surance”, whether primary, excess, contingent or
an any ather basis, that is available ta the addj-
tional insured when that person or organization is
an additional insured under such “cther insur-
ance”.

As a condition of coverags provided to the
additional insurad by this endorsement:

a) The additional insured must give us written
notice as soon as practicable of an “agour-
rence” or an offanse which may result in a
claim. To the extent possibie, such ngtice
should include:

© 2005 The St. Paul Traveters Companies, (nc. Page 10f 2
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d)

——

Page 2 of 2

- . How, when and where the "occurrence’

of offense took piace;

it. The names and addresses of any injured
persons and witnesses; and

fii. The nature and location of any injury or
damage arising out of the "occurrence” or
offense.

If a claim is made or "suit” is brought against
the additional insured, the additicnal insured
must:

i. lnimediately record the specifics of the
claim or "suit” and the date received; and

ii. Notify us as socon as practicable.

The additional insured must see to it that we
receive written notice of the claim or "suit” as
soon as practicable.

The additional insured must immediately
send us copies of all legal papers received in
connection with the claim or "suit", cooperate
with us in the investigation or settlement of
the claim or defense against the "suit", and
otherwise comply with all policy conditions.

The additional insured must tender the de-
fense and indemnity of any claim or "suit” to

@ 2005 The St. Paul Travelers Companies, Inc.

any provider of "other insurance” which would
cover the additional insured for a loss we
cover under this endarsement. However, this
condition does not affect whather the insur-
ance provided to the additional insured by
this endorsement is primary to "other insur-
ance" available to the additional insured
which covers that person or organization as a
named insured as described in paragraph 3.
above.

5. The following definition is added to SECTION V.
—~ DEFINITIONS:

*Written contract requiring insurance” means
that part of any written contract or agreement
under which you are required to include a
person or organization as an additional in-
sured on this Coverage Part, provided that
the "bodily injury" and "property damage” oc-
curs and the “personal injury” is caused by an
offense committed:

a. After the signing and execution of the
contract or agreement by you;

b. While that part of the contract or
agreement is in effect; and

¢. Before the end of the palicy period.

CG D246 08 05
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CITY OF GLENDALE, ARIZONA
PUBLIC WORKS/ENGINEERING DEPARTMENT

-~ CONTRACTOR'S AFFIDAVIT
REGARDING
SETTLEMENT OF CLAIMS

PROJECT 131408 - BUS STOP ACCESSIBILITY ENHANCEMENTS PHASE 2 - VARIOUS
LOCATIONS

To the City of Glendale, Arizona
Gentlemen:

This is to certify that all lawful claims for materials, rental of equipment and labor used in connection
with the construction of the above project, whether by subcontractor or claimant in person, have been
duly discharged.

The undersigned, for the consideration of $ , as set out in the final pay estimate, as
full and complete payment under the terms of the contract, hereby waives and relinquishes any and all
further claims or right of lien under, in connection with, or as a result of the above described project.
The undersigned further agrees to indemnify and save harmless the City of Glendale against any and
all liens, claims of liens, suits, actions, damages, charges, costs, litigation expenses, attorneys’ fees
and any other and expenses whatsoever, which said City may suffer arising out of the failure of the
undersigned to pay for all labor performance and materials furnished for the performance of said
installation.

Signed and dated at , this day of , 20

Contractor

By

STATE OF ARIZONA )
) ss.
COUNTY OF MARICOPA )

The foregoing instrument was subscribed and sworn to before me this ___ day of , 20 |

Notary Public

My Commission Expires:
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SUPPLEMENTAL GENERAL CONDITIONS

1. GENERAL: By Ordinance No. 1110 New Series, the City of Glendale adopted the "Uniform
Standard Specifications for Public Works Construction,” which are sponsored and distributed by the
Maricopa Association of Governments. Copies of these documents, with revisions, are on file in the
office of the City Engineer of the City of Glendale, and are hereby made a part of these Contract
Documents.

Whenever in the Uniform Standard Specifications, the words "The Contracting Agency" are used, the
meaning shall be the City of Glendale. '

In all cases where ASTM, AASHTO, AWWA, USAG, Federal, City of Phoenix, MAG
Specifications, Maricopa County, Arizona State Highway, City of Glendale or other standard
specifications are referred to, unless otherwise stated, revisions, supplements or addenda issued on or
before the date of this contract, shall prevail. In the event of any conflict between these project
specifications and the requirements of the plans, detail drawings, MAG Standard Details and
Specifications, these project specifications shall prevail.

2. DEFINITIONS: The following terms, as used in or pertaining to the Contract Documents, are
defined as follows:

CITY: The word "City" refers to the City of Glendale, Arizona. The official representative of said
City in these proceedings shall be the City Engineer.

CONTRACTOR: The word "Contractor" means the person, firm, or corporation with whom the
Contract is made by the City.

MATERIALS: The term "Materials" includes, in addition to materials incorporated in the project,
equipment and other material used and/or consumed in the performance of the work.

SUBCONTRACTOR: The word "Subcontractor" includes those having a direct contract with the
Contractor and those who furnish material worked to a special design according to the plans and/or
specifications for this work, but does not include those who merely furnish materials not so worked.

ENGINEER: The word "Engineer" means a person, firm or corporation duly authorized by the City,
to act for the City in staking out the work, inspecting materials and construction, and interpreting
plans and specifications.

CONTRACT DOCUMENTS: The words "Contract Documents” mean the Notice to Contractors,
Information for Bidders, "Uniform Standard Specifications for Public Works Construction," MAG
General Conditions, Supplemental General Conditions, Special Provisions, Supplemental
Specifications, Proposal, Contract, Payment Bond, Performance Bond, Certificates of Insurance,
Plans and Addenda thereto.

3. PROPOSAL QUANTITIES: It is expressly understood and agreed by the parties hereto that the
quantities of the various classes of work to be done and material to be furnished under this Contract,
which have been estimated as stated in the Proposal, are only approximate and are to be used
SOLELY for the purpose of comparing, on a consistent basis, the proposals offered for the work
under this Contract; and the Contractor further agrees that the City will not be held responsible if any
of the quantities shall be found incorrect; and the Contractor will not make any claim for damages or
for loss of profits because of a difference between the quantities of the various classes of work as
estimated and the work actually done. If any error, omission, or mis-statement is found to occur in
the estimated quantities, the same shall not invalidate this Contract or release the Contractor from the
execution and completion of the whole or any part of the work in accordance with the specifications
and the plans herein mentioned, or for the prices herein agreed upon and fixed therefore, or excuse
him from any of the obligations or liabilities hereunder, or entitle him to any damages or
compensation except as may be provided for in this Contract.
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4. WITHDRAWAL OF PROPOSALS: No proposal shall be withdrawn following the opening and

" reading of the bids for a period of 70 days from the date of opening without the consent of the

contracting agency through the body or agent duly authorized to accept or reject the proposal.

5. LOSSES AND DAMAGES: All loss or damage arising out of the nature of the work to be done or
from the action of the elements, or from any unforeseen circumstances in the prosecution of the same,
or from any unusual obstructions or difficulties which may be encountered in and/or during the
prosecution of the work, or from any casualty whatsoever of every description, shall be sustained and
borne by the Contractor at his own cost and expense except as otherwise provided by the contract
documents or the laws of the State of Arizona.

6. DUST PREVENTION: The Contractor shall take whatever steps, procedures or means required to
prevent abnormal dust conditions due to his construction operations in connection with this contract.

. The dust control measures shall be maintained at all times during construction of the project, to the
* satisfaction of the Engineer, in accordance with the requirements of the "Maricopa County Health

Department Air Pollution Control Regulations” which have been adopted pursuant to A.R.S. §
36-779.

The Contractor shall be required to obtain the necessary permit from the Maricopa County Air
Pollution Control Bureau, 1001 N. Central Ave., Phoenix, Arizona 85004 - telephone (602) 506-6727.

7. EXCESS MATERIAL: Excess material shall be removed from the work site and wasted at a
location approved by the Engineer. Broken concrete and asphalt may be delivered to the Glendale
Sanitary Landfill located at 115th Avenue and Glendale Avenue. The prevailing regulations and fee

‘schedule will not be waived for work under this project. All materials, to be disposed of at the

landfill, shall be weighed and disposed of at the prevailing rate.

8. STOCKPILE OF MATERJALS: The Contractor may place or stockpile materials in the public
right-of-way, if approved by the Engineer, provided they do not prevent access to adjacent properties
or prevent compliance with traffic regulations.

Traffic shall not be required to travel over stockpiled materials, and proper dust control shall be
maintained. ’

9. REFUSE COLLECTION ACCESS: At any time the project construction shall require the closure
or disruption of traffic in any roadway, alley, or refuse collection easement such that normal refuse
collection will be interfered with, the Contractor shall, at least 48 hours prior to causing such closure
or disruption, make arrangements with the Field Operations Department in order that refuse collection
service can be maintained.

10. CLEAN-UP: After all work under this contract is completed, the Contractor shall remove all
loose concrete, lumber, wire, reinforcing, debris, and other materials not incorporated in the work,
from the site of the work. Clean-up shall include the removal of all excess pointing mortar materials
within pipes and removal of over-size rocks and boulders left after finish grading.” The contractor
shall ‘provide for the legal disposal of all waste products, debris, etc., and shall make necessary
arrangements for such disposal.

11. SHOP DRAWINGS: The Contractor shall provide shop drawings as may be necessary for the
prosecution of the work as required by the contract documents. The Engineer shall promptly review
all shop drawings. The Engineer's approval of any shop drawing shall not release the Contractor from
responsibility for deviations from the contract documents. The approval of any shop drawing which
substantially deviates from the requirements of the contract documents shall be evidenced by a change
order.

When submitted for the Engineer's review, shop drawings shall bear the contractor's certification that
he has reviewed, checked, and approved the shop drawings and that they are in conformance with the
requirements of the contract documents.
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Portions of the work requiring a shop drawing or sample submission shall not begin until the shop
drawing or sample submission has been approved by the Engineer. A copy of each approved shop
drawing and each approved sample shall be kept in good order by the Contractor at the site and shall
be available to the Engineer. .

12. PROTECTION OF FINISHED OR PARTIALLY FINISHED WORK: The Contractor shall

- properly guard and protect all finished or partially finished work, and shall be responsible for the

same until the entire contract is completed and accepted, in writing, by the City. The Contractor shall
turn over the entire work in full accordance with the specifications before final settlement shall be
made.

13. STATUS OF EMPLOYEES: Contractor shall be responsible for assuring the legal working
status of its employees and its subcontractor's employees.

14. LAWS AND REGULATIONS: This Contract shall be governed by and constructed in
accordance with the laws of the State of Arizona. The Contractor shall keep himself fully informed of
all existing and future City and County Ordinances and Regulations and State and Federal Laws and
Occupational Safety and Health Standards (OSHA) in any manner affecting the work herein specified.
He shall at all times observe and comply with said Ordinances, Regulations, or Laws.

15. PERMITS: The City has obtained certain required permits which are included in the project
specifications, but it will be the duty of the Contractor to determine that all the necessary permits have
been obtained. The Contractor shall, at his own expense, obtain all required permits which have not
been furnished by the City. A no-fee permit will be issued for work in the City of Glendale
right-of-way and easement. (Also see Paragraph 7. Dust Prevention.)

16. ELECTRIC POWER AND WATER: The Contractor shall make his own arrangements for
electric power and water. Subject to the convenience of the City, he may be permitted to connect to
existing facilities where available, but he shall meter and bear the cost of such power or water. Fire
hydrant meters may be obtained from the City of Glendale. Installation and removal of meters should
be scheduled through the City’s Water Services/Utilities Division at 930-2700. For details and current
rates, please visit http://www.glendaleaz.com/CrossConnection/firchydrantmeterprogram.cfm.

17. SURVEY CONTROL POINTS AND MONUMENTS: Existing survey monuments indicated on
the plans or found during construction shall be protected by the Contractor, and in the event removal
is necessary, removal and replacement shall be performed by permission of the Engineer, under direct
supervision of the Engineer or his authorized representative. Survey monuments shall be constructed
to conform to the requirements of MAG Specifications, Section 405, and Standard Details.

18. EXISTING UTILITIES: The Contractor is hereby advised that the location of all utilities, as
shown on the plans, may not be complete nor exact and the Contractor shall satisfy himself as to the
exact location of the utilities by contacting Blue Stake or the utility companies before proceeding with

‘the work. After the underground utilities are located by Blue Stake or the utility company, the

contractor shall excavate in a careful and prudent manner to prevent unwillful damage to the
underground utilities.

In the event the Contractor or its Subcontractor damages an existing, properly identified underground
City of Glendale water or sewer line, the Contractor shall be responsible for the repairs at its expense.

The exact location of all existing underground service utilities, whether or not indicated on the plans,
shall be determined by the Contractor at no expense to the City, and he shall conduct his work so as to
prevent interruption of service or damage to them.

The Contractor shall protect existing utility services and be responsible for their replacement if
damaged by him, or to make necessary adjustment in their location, if required, in order to complete
the work for his Contract.
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Utility companies and other interested parties have been provided with construction plans and the
construction schedule for this project. The Contractor shall comply with MAG Specifications 105.6
to cooperate with the utility companies.

19. MAINTENANCE OF IRRIGATION FACILITIES: Where irrigation facilities interfere with
construction, the Contractor shall remove and replace the affected irrigation facilities to its original
condition. Final acceptance of replaced facilities will depend upon final approval of the Engineer.

20. OVERHEAD UTILITY LINES AND POLES: Contractor is advised that when work around
overhead lines and poles is required on a project the Contractor is required to coordinate with Utility
Companies who own and operate overhead lines and poles. The coordination may include, but not be
limited to the following activities: pole bracing, de-energizing of lines, and temporary relocations.
Contractor is responsible to contact the applicable Utility Company representative and discuss his
proposed construction methods; in order to determine what actions the Utility Company must take
and the costs related to those actions. The Contractor shall include these costs in the applicable bid
items for this project.

The primary and the backup representatives for this review and cost determinations are as follows:

Arizona Public Service: Mr. Bobby Garza 602-371-7989
Qwest: Mr. Ron Floyd 602-630-1932
- Salt River Project: Mr. Tim Rinn 602-236-8694
Salt River Project: Ms. Mariann Ward 602-236-6389
Cox Communications: Mr. Ron Pint 623-328-3529
Cox Communications: Ms. Linda Facio 623-328-3500

21. SOUTHWEST GAS FACILITIES EXPOSED DURING CONSTRUCTION: The Contractor,
upon exposing a gas line during construction, shall call SOUTHWEST GAS at 602-271-4277. The
Southwest Gas patrolman will respond, usually within an hour, to inspect the line. Minor cuts or
abrasions to the pipe coating will be rewrapped and tracer wire will be reconnected at no cost to the
City.

22. UNDERGROUND UTILITIES' BEDDING: All water, sewer, storm drain, irrigation and other
conduits installed within the City of Glendale shall be bedded from bottom of excavation to one foot
above the pipe with granular bedding material meeting the requirements of Section 601.4.6 of MAG
Uniform Standard Specifications. The initial bedding under the pipe shall follow City of Glendale
Detail G-690.

23. SEWER SERVICE LINES: The Contractor shall be responsible for locating, and protecting from
damage during construction, all sewer service lines within the project which are not owned by the City.
Contractor will be permitted to review the "as-builts" to assist Contractor in locating the non-City
owned sewer service lines. These "as-builts" were prepared, and supplied to the City, by private
developers or contractors who installed the non-City owned sewer service lines. Therefore, the City
does not guarantee or warranty the accuracy of such "as-builts" and the contractor, as a condition for
being allowed to review such "as-builts", hereby agrees to hold the City harmless for any and all
damages or other expenses contractor may incur as a result of any inaccuracies or incorrect information
in these "as-builts".

24. RIGHTS-OF-WAY: The City will provide rights-of-way and easements for all work
specified in this Contract, and the Contractor shall not enter or occupy with man, tools, equipment
or materials any private ground outside the property of the City of Glendale, Maricopa County,
Arizona, without the consent of the property owner.

25. SUBCONTRACTS: Subcontracts shall be in accordance with, and the Contractor shall be
bound by, the following provisions:
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All subcontracts shall be subject to the approval of the City.

All subcontracts shall be in writing and shall provide that all work to be performed
thereunder shall be performed in accordance with the terms of the Contract.

Certified copies of any and all subcontracts shall be furnished to the City Engineering
Department; however, prices may be omitted.

Subcontracts shall conform to the regulations governing employment of labor.

The subcontracting of any part of the work will in no way relieve the Contractor of his
responsibility under the Contract. '

26. PRE-CONSTRUCTION CONFERENCE: After completion of the Contract Documents, to

- include bonds, insurance and signatures, and prior to the commencement of any work on the
“project, the Engineer will schedule a Pre-Construction Conference. This will be held at the City of

Glendale, 5850 West Glendale Avenue, Glendale, Arizona.

The purpose of this Conference is to establish a working relationship between the Contractor,
Utility Companies, and the Engineer. The agenda will include critical elements of the construction
schedule, procedures for handling shop drawings and other submittals, cost breakdown of major
lump sum items, payment application and processing, coordination with the involved utility
companies, emergency telephone numbers for all representatives involved in the course of
construction, and establishment of the Notice to Proceed date.

Minimum attendance by the Contractor shall be a responsible official of the company/corporation, who

1is authorized to execute and sign documents on behalf of the company/corporation.

27. OVERTIME:

Regular Work Hours: The work required to be performed by the Plans and Specifications for the
Project shall be performed only during regular working hours, unless the City has authorized overtime
work in accordance with the procedures set forth below. Regular working hours shall be defined as
one 8-1/2 hour shift per day, Monday through Friday, or, upon prior approval of the City, one 10-1/2

- hour shift per day on a compressed four day work week during Monday through Friday. Regular

working hours shall not include Saturdays, Sundays or City recognized legal holidays.

* Authorization and Costs: If the Contractor desires to schedule work for times other than regular work

hours (overtime), the Contractor shall make a written request to the City at least two business days
prior to the scheduled overtime. The City reserves the right to deny the request to work overtime
based on the best interest and needs of the City. If an overtime request is denied, the City may, at its
sole discretion, extend the contract time at no additional costs to the City.

In the event the Contractor does perform work overtime, with or without the prior approval of the City,
the Contractor shall be responsible to the City for all additional costs that may be incurred by the City

“as a result of the Contractor's overtime work, including costs for engineering, inspections, testing,

surveying and construction administration, all in accordance with MAG Section 108.5. However, the
Contractor shall not be responsible for City's costs incurred as a result of overtime work requested by
the City or overtime work resulting from an emergency which is not the responsibility of the
Contractor or its employees, subcontractors or suppliers. The City's cost will be billed directly to the
Contractor or may, at the City's option, be deducted from monies due the Contractor.

28. CONTRACTOR'S CONSTRUCTION SCHEDULE: Concurrently, with the execution of the
contract and prior to the pre construction conference, the Contractor shall submit a preliminary
schedule for the Engineer's review and acceptance. The schedule shall be in sufficient detail to allow
the Engineer to determine if the proposed schedule will conform to an acceptable program of
construction operations, as determined by the contracting agency. Within ten calendar days after the
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preliminary schedule, described above, has been accepted by the Engineer, the Contractor shall submit
a progress schedule, utilizing the critical path method scheduling technique, showing the order in
which he proposes to carry out the work, the dates on which he will start each phase of the work, and
the contemplated date for completion of each phase. The Contractor shall not be permitted to
commence construction until the schedule complying with this paragraph has been submitted to the
City. The Contractor will not be granted any extension to the contract time or compensation for any
damages as a result of the City's refusal to allow Contractor to commence construction until the critical
path method progress schedule has been submitted and accepted by the Engineer.

The critical path method (CPM) scheduling technique requires a breakdown of the entire work into
individual tasks and an analysis of the number of days required to perform each task. The schedule
submitted to the City should highlight and identify the critical path for the project. After the work is in
progress, the Contractor shall submit supplementary progress schedules, using the critical path method
technique, of the progress to date and projection for completion. The supplementary progress
schedules shall be submitted with each pay request in accordance with the paragraph, "Payments to
Contractors," of these Supplemental General Conditions. The progress schedules shall be subject to
the acceptance of the Engineer. In the event the Contractor fails to submit a supplementary progress
schedule acceptable to the Engineer, the City may withhold further progress payments to the
Contractor until the Contractor submits an acceptable supplementary progress schedule, which is
accepted by the Engineer, to the City. Schedule changes requiring an increase in the City's engineering
personnel on the project shall not be put into effect until the Engineer has approved such increase and
made arrangements for the required additional personnel.

29. CHARACTER OF WORKMEN: None but skilled foremen and workmen shall be employed on
work requiring special qualifications. When required by the Engineer, the Contractor shall discharge
any person who is, in the opinion of the Engineer, disorderly, dangerous, insubordinate, incompetent,
or otherwise objectionable. The Contractor shall keep the City harmless from damages or claims for
compensation that may occur in the enforcement of this section of the specifications.

30. HINDRANCES AND DELAYS: Except as otherwise provided herein, no charge shall be made
by the Contractor for hindrances or delays from any cause during the progress of the work embraced in
this Contract; but such delays, if due to no fault or neglect of the Contractor, shall entitle the
Contractor to an extension of time allowed for completing the work, sufficient to compensate for the
delay, the amount of the delay to be determined by the Engineer, provided the Contractor shall give
said Engineer immediate notice in writing of the cause of such delay.

30.1 Delay: In the event of a delay for which the City is solely responsible, which is unreasonable
under the circumstances and which was not within the contemplation of City and Contractor at the time
this Contract is executed, City and Contractor shall negotiate, in good faith, a payment by the City to
Contractor for the expenses incurred by Contractor as a result of such delay, in accordance with the
City of Glendale Engineering Department's POLICY STATEMENT FOR CALCULATING DELAYS
AND DAMAGES. This provision shall not be construed to void any provision in the contract which
requires notice of delay or provides for liquidated damages. However, if the delay is the result of any

“act or neglect of a third party, including the architect, engineer or other contractor employed by the

City, or by labor disputes, fire, unusual delay in transportation, adverse weather conditions not
reasonably foreseeable, unavoidable casualties, or any causes beyond the Contractor's control, the
Contractor shall not be entitled to any payments or compensation for expenses incurred as a result of
such delay, but the Contract Time shall be extended by Change Order for such reasonable time as the
Engineer may determine. No extension or compensation will be granted for any delay which is the
result, wholly or partially, of any act or neglect of Contractor or any Subcontractor hired by
Contractor.

31. LIQUIDATED DAMAGES:

31.1 Should the contractor fail to substantially complete the work under this contract within the time
for completion stated in the paragraph "Time of Completion," in the Information for Bidders, then the
contractor shall pay the City of Glendale, Arizona, liquidated damages, pursuant to the provisions of
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Section 108.9, Standard Specifications for Public Works Construction, Maricopa Association of
Governments, until the work is substantially complete.

31.2 Should the contractor fail to fully and finally complete the work under this contract within the
time for completion set forth in the paragraph "Time of Completion," in the Information for Bidders,
even though the contractor has achieved substantial completion of the work within such time, then the
contractor shall pay the City of Glendale, liquidated damages (pursuant to the provisions of Section
108.9, Standard Specifications for Public Works Construction, Maricopa Association of Governments),
in an amount equal to 100% of the applicable liquidated damage rate set forth in MAG Section 108.9
for each and every calendar day of delay until the work is fully and finally complete and accepted.

31.3 The date of substantial completion shall be the date when the work is sufficiently complete, in
accordance with the contract documents, so the owner can fully occupy and utilize the work or
designated portion thereof for the use for which it is intended, with all the project's parts and systems
operable as required by the contract documents and all the work is complete, accessible, operable, and
usable by the owner for its intended purpose(s), and all parts, systems and sitework are 100% complete
and cleaned for the owner's use. Only incidental corrective work and final cleaning (if required),
beyond cleaning needed for the owner's full use, may remain for final completion.

31.4 Full and final completion shall be that date when all work under the project, including incidental
corrective work under punch list and final cleaning, has been completed and the entire project is
accepted by the owner.

32. PAYMENTS TO CONTRACTOR: The measurements of quantities and the payments to the
Contractor shall be in accordance with MAG Uniform Standard Specifications for Public Works
Construction, Part 100 - General Conditions, Section 109 - Measurements and Payments.

Payments will be made on the basis of itemized, monthly statements prepared by the City and signed
by the Contractor. The Contractor shall submit an itemized, duly certified and approved estimate for
work completed through the last day of the preceding month in accordance with MAG Specifications,
as amended by these Supplemental General Conditions. Upon approval of the pay estimate, the City
will mail the check directly to the Contractor.

The pay estimate shall be accompanied by an updated progress schedule as required by these
Supplemental General Conditions and a cash flow report when required by the Special Provisions.
Approval of progress payments shall be conditional upon submittal of progress schedules and cash
flow reports, when required, which are acceptable to the Engineer.

Upon 100% completion and acceptance of the project, and with the request for final payment, the
Contractor shall complete and submit the "Contractor's Affidavit Regarding Settlement of Claims"
form which is included in these specifications. Before final payment and release of retention,
Contractor must arrange for its Surety to provide the City with a fully executed AIA Consent of Surety
form. To avoid delays in the final payment, the Surety may send the Consent of Surety directly to the
City via fax at (623) 915-2861, and mail the original to the City of Glendale Engineering Department,
5850 West Glendale Avenue, Glendale, Arizona 85301. Should any ambiguity arise between the
Contract and these Conditions, the provisions of the Contract shall prevail.

33. WARRANTY: This project shall have a 2 year warranty. The warranty period shall begin upon
final acceptance of the work by the City of Glendale.

***END OF SUPPLEMENTAL GENERAL CONDITIONS***
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SPECIAL PROVISIONS

1. SCOPE OF WORK: Provide concrete slabs with handicap access ramps for bus stops
located in various locations throughout the City of Glendale.

2. DEFINITIONS:

A. Section: Reference to a Section on the plans or in these Specifications shall mean a Section of the
Uniform Standard Specifications for Public Works Construction, sponsored and distributed by
Maricopa Association of Governments (MAG), latest revision. The provisions of MAG Uniform
Standard Specifications and Details for Public Works Construction, which are not altered or modified
by the drawings or by these Special Provisions or by any subsequently issued Addendum, shall apply
to the contract even though the Contractor's attention is not specifically drawn to such provisions.

B. Standard Detail: Reference to a MAG Standard Detail (MAG S.D.) on the plans or in these
specifications shall mean a standard detail drawing in the latest revision of the Uniform Standard
Specifications for Public Works Construction, sponsored and distributed by Maricopa Association of
Governments. City of Glendale Standard Detail (C.O.G. S.D.) shall mean a standard detail drawing in
the City of Glendale’s Engineering Design and Construction Standards, latest revision. City of
Phoenix Standard Detail (C.O.P. S.D.) shall mean a standard detail drawing in the Phoenix
Supplemental Standard Details for Public Works Construction, latest revision.

3. SUSPENSION OF WORK: The Engineer reserves the right to suspend the work wholly or
in part if deemed necessary for the best interest of the City. This suspension will be without

compensation to the Contractor, other than to adjust the contract time in accordance with MAG Section
108.

4. COMPLIANCE WITH MANUFACTURER'S INSTRUCTIONS: In all instances wherein
the item and/or specifications require installation or construction in accordance with either
manufacturer's or supplier's recommendations and/or instructions, said recommendations and/or
instructions shall be submitted with the applicable portions clearly marked for approval prior to the
commencement of work on that item or portion of the contract.

5. TRAFFIC REGULATIONS:

5.1 All traffic affected by this construction shall be regulated in accordance with the City of
Phoenix "Traffic Barricade Manual," the “Manual of Uniform Traffic Control Devices” and these
Special Provisions. The following traffic restrictions are minimum requirements throughout the
construction period:

5.1.1 All references in the City of Phoenix "Traffic Barricade Manual" and the “Manual of
Uniform Traffic Control Devices” to "arterial" and/or "collector" streets shall mean
"arterial and/or major arterial" streets and are referred to as "major" streets in the
following sections. '

5.12 A minimum of two travel lanes (one for each direction) shall be maintained open to
traffic at all times on all major streets. All work that enters or crosses a major street must
be done at times other than 6:00 a.m. to 8:30 a.m., and 4:00 p.m. to 6:00 p.m. unless
approved by the Transportation Director or Designee.

5.1.3 A travel lane shall be defined as ten (10) feet of roadway not obstructed by traffic control
devices with a safe motor vehicle operating speed of twenty-five (25) miles per hour.

514 A travel lane will not be considered as open to traffic until it has been graded reasonably
: smooth and is paved with a minimum of two (2) inches of asphalt. This shall be
considered temporary pavement and shall be removed completely before proceeding with

final surfacing.



Project 131408 59

5.1.5

5.1.6

5.1.7

5.1.9

5.1.10

The Contractor shall provide and maintain all required and requested traffic control
devices to protect and guide traffic for all work in the construction area.

Intersection area shall be defined as all of the area within the right-of-way of intersecting
streets, plus two-hundred fifty (250) feet beyond the center of the intersected streets on
all legs of the intersection.

The Contractor shall maintain all existing traffic signs erect, clean and in full view of the
intended traffic at all times. Street name signs at major street intersections shall be
maintained erect at all times. If any signs interfere with construction, the Contractor shall
notify the Transportation Department at least 48 hours in advance before covering or
removing said signage. The Contractor shall be responsible for reinstalling all signs
removed or covered and verifying they are correctly placed. The Transportation
Department will inspect all signage prior to completion of the project.

Local access to all properties on the subject project shall be maintained at all possible
times in the form of a safe and reasonable direct route to at least one of the above defined
major streets. Whenever local access cannot be maintained, the Contractor shall notify
the affected property owner or user and the Engincer at lcast Scventy-Two (72) hours in
advance.

The Contractor shall be required to provide a uniformed off-duty City of Glendale police
officer to assist with traffic control whenever traffic in any one direction is restricted to
one lane at a signalized major intersection or at other locations if it should become
necessary in the opinion of the Transportation Director or Designee. If the Contractor
chooses to use a police officer at other locations during peak traffic hours or to assist with
his other traffic control operations, the cost shall be included in the lump sum for "Traffic
Control" and not paid out of the hours allowed for "Off Duty Glendale Police Officer."

- All requests for off-duty officers will be made through the Glendale Police Department,

Off-Duty Work Administrator. The Contractor must provide evidence of workmen's
compensation coverage before any officer will be permitted to work.

Measurement for payment of the uniformed off-duty Glendale police officer hours will be
made by the actual number of man-hours used for traffic control at signalized major
intersections or as approved by the Engineer. Because the quantity of hours is dependent
on the Contractors schedule of activities, the unit price bid for this item will be
administered as a contingency bid item and any adjustment in hours will not be subject to
the 20 percent limitation.

Payment for the off-duty Glendale police officer will be made at the contract unit price
bid per hour for OFF DUTY GLENDALE POLICE OFFICER and shall include the net
hourly rate of $35.00 per police officer with a three (3) hour minimum. The net hourly
rate shall be increased to include withholding for Federal, State, FICA, Medicare,
Workmen's Compensation insurance and any payroll administrative costs.

The Contractor shall prepare a traffic control plan for the project and submit it to the City
Transportation Director or Designee for review and approval at least fifteen (15) working
days prior to the start of construction. The traffic control plan must be submitted through

“the City of Glendale on-Line Traffic Control Plan application process

at www.glendaleaz.com/transportation/TrafficControlForm.cfm. The traffic control plan
shall include message boards installed a minimum of seven (7) working days prior to
restrictions when requested by the Transportation Director or Designee, additional public
notification shall be required for major restrictions that impact adjacent stakeholders. Any
changes to the traffic control plan during construction shall be submitted to the City
Transportation Director or Designee for approval at least seventy-two (72) hours before
implementation.
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Payment for this item shall be made at the contract lump sum price for TRAFFIC
CONTROL.

5.1.11 It is the City's desire to maintain one lane of traffic in each direction on minor streets

whenever possible. Should it become imperative for the Contractor to close off a portion
of any minor street or reduce the travel way to a single lane, he/she must obtain approval
from the City Transportation Director or Designee Seventy-Two (72) hours prior to
implementing a traffic control change. He/she must provide all the necessary signs to
detour traffic and/or flag person to control traffic for a single lane. The maximum
amount of time that the street may be closed is from 9:00 a.m. until 4:00 p.m.

5.1.12 Flagger Requirements: All flaggers shall be properly trained and certified by a recognized
source, such as the American Traffic Safety Services Association (ATSSA) or National
Safety Council, and shall carry with them at all times proof that training and certification
requirements have been completed within the last two years.

6. ENERGIZED AERIAL ELECTRICAL POWER LINES: The utility company maintains
energized aerial electrical power lines in the immediate vicinity of this project. Do not consider these
lines to be insulated. Construction personnel working in proximity to these lines are exposed to an
extreme hazard from electrical shock. Contractors, their employees, and all other construction
personnel working on this project must be wamed of the danger and instructed to take adequate
protective measures, including maintaining a minimum ten (10) feet clearance between the lines and
all construction equipment and personnel. (See: OSHA Standard 1926.550(a)15.) As an additional
safety precaution, Contractors should also be instructed to call the utility company to arrange, if
possible, to have these lines de-energized or relocated when the work reaches their immediate vicinity.
The cost of such temporary arrangements would be borne by the Contractor. The utility company can
often respond to such requests if two days advance notice is given, but some situations may require up
to sixty (60) days lead time for relocation or other arrangements.

7. CONCRETE GUTTER WATER TESTING: The MAG Uniform Standard
Specifications, Section 340.3, CONSTRUCTION METHODS, shall be modified as follows: The 1/2
inch referenced in Paragraph 16 beginning, "When required by the Engineer, gutter having a slope of
0.8 foot...," shall be changed to 1/4 inch.

8. RECORD DRAWINGS: The Contractor shall maintain one set of .contract drawings with
all changes, deviations, additions and deletions clearly marked thereon. Upon completion of the work,
this set of drawings, shall be marked "RECORD DRAWINGS," dated, and delivered to the Engineer
prior to approval of the Contractor's final payment request.

9. CASH FLOW REPORT: The Contractor shall prepare a Cash Flow Report for projected
monthly project cash flow on a City provided form and submit it for approval prior to issuance of the
Notice to Proceed. The accumulation of monthly pay estimate costs shall be plotted versus time in
accordance with the proposed construction schedule. After approval, the Contractor shall submit an
updated Cash Flow Report prior to the receipt of each Progress Payment. Each updated Cash Flow
Report shall reflect the Contractor’s actual monthly payment versus the actual elapsed contract time.

At the City’s request, if the projected quarterly project cash flow varies by more than ten percent of the
total contract price, the Contractor shall prepare a revised Cash Flow Report. Each revised Cash Flow
Report is subject to approval by the City prior to issuance of the progress payment.

Revisions to the report resulting from Contractor initiated delays or work schedule changes shall be at
no cost to the City. Any revisions required by City initiated delays or changes to the work shall be
paid as an integral part of the approved Change Order.

10. CONSTRUCTION SIGN: The project type to be indicated on the sign shall be 131408 -
Bus Stop Accessibility Enhancements Phase 2 - Various Locations . See "Construction Sign Detail."
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11. ALLOWANCE FOR CONSTRUCTION CONTINGENCIES: Bid schedule includes a
lump sum contingency allowance. This allowance is at all times the property of the City and is for the
sole purpose of reimbursing Contractor for any unforeseen work not apparent at the time of bidding or
additional work requested by the CITY OF GLENDALE.

No work anticipated for reimbursement under this Bid Item shall be initiated by Contractor until
Contractor, City of Glendale Representative and City of Glendale agree on the scope and cost to
perform the additional work. The Contractor shall prepare and submit to City of Glendale
Representative a cost itemization and summary for the additional work. City of Glendale
Representative and City of Glendale shall review and approve prior to Contractor proceeding with
any additional work. Any portion of the stated sum not expended remains the property of the City of
Glendale.

Work under this section shall consist of any additional work identified by the owner and contractor
due to construction activity. All work under this item shall be itemized as per MAG requirements and
deducted from the set amount of $20,000 work under this section shall include but is not limited to all
necessary materials, tools, layout, survey and labor required to complete each task.

Measurement and payment for this item shall be made on an individual basis per task and as described
above. Limit for this item is set at $20,000 on the bid form, under line item ALLOWANCE FOR
CONSTRUCTION CONTINGENCY.

12. PAVEMENT STRIPING: The work under this section consists of the contractor
furnishing all labor materials, tools, and equipment required to prepare the pavement surface and
install the pavement markings shown on the project plans or disturbed by the project.

All newly paved or overlayed roadways shall first be striped in water based paint and then restriped
with thermoplastic markings a minimum of 30 days after final paving. (Obtain current City of Glendale
water based paint specifications for material type and installation from the City of Glendale Public
Works Transportation Division).

All pavement marking materials shall be approved by the City of Glendale Public Works
Transportation Division prior to installation. The contractor shall contact the City of Glendale Public
Works Transportation Division (phone number 623-930-2940) a minimum of 72 hours in advance of
striping lay-out to obtain the necessary lane closure permits.

The contractor shall lay-out all striping and markings for the City of Glendale Public Works
Transportation Division review and approval, a minimum of three (3) work days before water based
paint installation and a minimum of two (2) working days before thermoplastic installation.

Roadway striping shall not be done on weekends or holidays unless permission is granted in advance
by the City Deputy Public Works Director (Transportation), a minimum of two (2) working days
before installation.

All pavement striping dimensions are to face of curb and center of stripe, or to the center of double
stripes.

***END OF SPECIAL PROVISIONS#***
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CONSTRUCTION SIGN DETAIL

CONSTRUCTION SIGNS ARE TO BE IN PLACE BEFORE PHYSICAL CONSTRUCTION
BEGINS

SIGNS SHALL BE MADE OF 3/4" AC EXTERIOR PLYWOOD OR OTHER MATERIAL
APPROVED BY THE ENGINEER

BACKGROUND TO BE PAINTED WHITE WITH STENCIL BLACK LETTERS, NUMERALS
AND BORDER.

POSTS SHALL BE PAINTED WHITE. ALL MOUNTING HARDWARE TO BE RUST PROOF
MATERIAL

SIGNS SHALL BE SO PLACED THAT THEY WILL NOT OBSCURE OR DETRACT FROM
OTHER SIGNING.

- CONTRACTOR TO FILL IN THE PROJECT TYPE, COMPLETION DATE, AND COST AS

DIRECTED.

THE 12” X 13" TWO COLOR GLENDALE LOGO IS AVAILABLE BY CONTACTING THE
CITY OF GLENDALE ENGINEERING DEPT. AT 623-930-3630. COST $18.00

“BUILDING A BETTER GLENDALE.
vowﬁf‘mx DOLLARS ATWGHK .
AR ;ﬁ' . CITY OF GLENDALE: ;;:
| PROJECT TYPE 1 - 7
mﬂmamu

18

S — g x e st (548) o
v, /' v ‘\
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Project Life Cycle
Cash Flow Schedule

Project No.: - 0
Project Name: 0

63

Company Name:

Drajant Qiart Nata: 0 I
FIUJU\J( Vidi L AT, hedi |

Original __l

Revised l_

Estimated

Actual

Qtr. Fiscal Yr. Amount Accum.

1st | 07/13-09/13

Amount

Accum.

2nd | 10/13-12/13

A R |
'

3rd | 01/14-03-14

4th | 04/14 - 06/14

1st | 07/14-09/14

2nd | 10/14- 12114

3rd | 01/15- 03/15

4th | 04/15- 06/15

1st | 07/15-09/15| $ -1 9 -1 9 - -
2nd | 10/15-1215| $ -1 9 -

3rd | 01116-03116 | $ -1 % -

4th | 04/16-06/16 | $ -1 % -

1st | 07/16-09/16 | $ -1 % -1 8 - -
2nd | 10/16 - 12/16

3rd | 01/17-03/17

4th | 04/17 06/17

1st | 07/17 - 09117

2nd | 10/17 - 12/17

3rd | 01/18-03118 | $ -1 8 -1 9 - -

Totals

* COG's fiscal year is July 1, (current year) through June 30, (following year)

For Engineering Use Only:
Account No:

PO No.
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General Decision Numberg AZ140008 02/14/2014  AZS8
Superseded General Decision Number: AZZ20130008

State: Arizona

Construction Type: Highway

Counties: Coconino, Maricopa, [dohave, Pima, Pinal, Yavapai

and Yuma Counties in Arizona.

HIGHWAY CONSTRUCTION PROJECTS

Modification Number Publication Date
0 ' 01/03/2014
1 01/17/2014
2 02/14/2014

* CARP0408-005 07/01/2013

Rates Fringes
CARPENTER (Including Cement
Form WOrK) ... oot eiiseenensioaina 5 24.03 9,99
ENGI0428-001 07/29/2013
Rates Fringes
OPERATOR: Power Equipment
GYXoUp livesecsoneuasnsonenass 5 20.99 8.05
GIOUP 2. .t venveconaansnsnaes $ 24.26 9.05
Group 3..v.ieoen e $ 25,34 9.05
GroUP d.vvveeveconsoroncnnns $ 26.37 9.05

POWER EQUIPMENT OPERATORS CLASSIEFICATIONS:

GROUP 1: A~frame boom truck, air compressor, Beltcrete,
boring bridge and texture, brakeman, concrete mixer (skip
type), conductor, conveyor, cross timing and pipe float,
curing machine, dinkyv (under 20 tons), elevator hoist
{Husky and similar), firemen, forklift, generator (all)},
handler, highline cableway signalman, hydrographic mulcher,
joint inserter, jumbo finishing machine, Kolman belt
loader, machine conveyor, multiple power concrete saw,
pavement breaker, power grizzly, pressure grout machine,
pump, self-propelled chip spreading machine, slurry seal
machine (Moto paver driver), small self-propelled compactor
{with blade~backfill, ditch operation), straw blower,
tracteor (wheel type), tripper, tugger (single drum),
welding machine, winch truck

GROUF 2:

ALL COUNTIES INCLUDING MARICOPA: Aggregate Plant, Asphalt
plant Mixer, Bee Gee, Boring Machine, Concrete Pump,
Concrete Mechanical Tamping-Spreading Finishing Machine,

file:///C:/Users/mjohnson/AppData/Local/Temp/J0Y5C24B .htm
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Concrete Batch Plant, Concrete Mixer (pavi
Elevating Grader (except as otherwise clas
Equipment Serviceman, Locomotive Engineer
20 tons & over), Moto-Paver, Oiler-Driver,
Enginéer Rigger, Power Jumbo Form Setter,

ng & mobile},

sified), Field
{including Dinky
Operating

Road 0il Mixzing

Machine, Self-Propelled Compactor (with bl

ade~-grade

operation), Slip Form (power driven liftiqg dexvice for
concrete forms), Soil Cement Road Mixing Machine,
Pipe-Wrapping & Cleaning Machine {stationarv or. traveling),
surface Heater & Planer, Trenching Machin?, Tugger (2 or

mavA Ay
more drums).

M&ARICOPA COUNTY ONLY: Backhece < 1 cu vd, gotor Grader
(rough), Scraper (pneumatic tired}, Rollex (all types

asphalt), Screed, Skip Loader (all types 3
Tractor (dozer, pusher-all).

GROUP 3:

<6 cu yd},

ALL COUNTIES INCLUDING MARICOPA: Auto Grade Machine, Barge,

Boring Machine (including Moles, Badger & s
directional/horizontal), Crane (crawvler &

imilar type
pneumatic 15>100

tons), Crawler type Tractor with boom attachment & slope

bar, Derrick, Gradall, Heavy Duty Mechanic-Welder,

Helicopter Hoist or Pilot, Highline Cablew
Hoist, Mucking Machine, Overhead Crane, P

ay, Mechanical
le Driver

Engineer (portable, stationary or skid), E
Lining or Ditch Trimming Machine, Remote C
Moving Machine, Slip Form Paving Machine

ower Driven Ditch
ontreol Earth
including

. Do ! s 4
Gunnert, Zimmerman & similar types), Tower Crane or similar

tvpe.

MARICOPA COUNTY ONLY: Backhoe<10 cu yd, CH
Concrete Pump (truck mounted with boom on#
cu yd, Grade Checker, Motor Grader (finish

blade), Shovel < 10 cu yd.

GROUP 4: Backhoe 10 cu vd and over, Clamﬁ

amshell < 10 cu yd,
2N Dragline <10
-any type power

hell 10 cu yd and

over, Crane (pneumatic or crawler 100 tons & over),

Dragline 10 cu yd and over, Shovel 10 cu ﬁ

A11 Operators, Oilers, and Motor Crane Dril
with Booms, except concrete pumping truck
'Jibs, shall receive $0.01 per hour per foo
addition to regular rate of pay

Premium pay for performing hazardous waste
hour over base rate.

TRON0075-004 01/01/2014

COCONINO, MARICOPA, MOHAVE, YAVAPAI & YUMA C
Rates
Ironworker, Rebar..... A $ 26.52

Zone 1l: 0 to 50 miles from City Hall in Pho
Zone 2: 050 to 100 miles - Add $4.00
Zone 33 100 to 150 miles - Add $5.00

d and over.
vers on eguipment

booms, including
t over B0 ft in

removal $0.50 per

QUNTIES
Fringes
21.02

enix or Tucson

file:///C:/Users/mjohnson/A ppData/Local/Temp/JOY 5C24B.htm
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Zone 4:; 150 miles & over -~ Add $6.50

LARO0383-002 11/01/2013

Rates Fringes
Laborers:.
Group l...... e ....817.61 4.35
Group 2..iveeviersrenaavaaesS 18,63 4.35
Group 3...usswveisvesonines.5 19,42 4.35
GIOUP 4vvvvrnnnnnnnnn. ev....5 20.51 2.35
GIOUP 5uvvvenmnsirsvnnaasaad 21,49 4.35

LABORERS CLASSIFICATIONS:

GROUP 1: All Counties: Chipper, Rip Rap Stoneman. Pinal
County Only: General/Cleanup Laborer. Maricopa County
Only: Flagger. -

GROUP 2: Asphalt Laborer (Shoveling-excluding Asphalt Raker
or Ironer), Bander, Cement Mason Tender, Concrete Mucker,
Cutting Torch Operator, Fine Grader, Guinea Chaser, Power
Type Concrete Buggy

GROUP 3: Chain Saw, Concrete Small Tools, Concrete Vibrating
Machine, Cribber & Shorer (except tunnel), Hydraulic Jacks
and similar tools, Operator and Tender of Pneumatic and
Electric Tools (not herein separately classified), Pipe
Caulker and Back-Up Man-Pipeline, Pipe Wrapper, Pneumatic
Gopher, Pre-Cast lManhole Erector, Rigger and Signal
Man-Pipeline

GROUP 4: Air and Water Washout Nozzleman; Bio-Filter,
Pressman, Installer, Operator; Scaffold Laborer; Chuck
Tender; Concrete Cutting Torch; Gunite; Hand-Guided
Trencher; Jackhammer and/or Pavement Breaker; Scaler (using
boson's chair or safety belt); Tamper (mechanical all
types) .

GROUP 5: AC Dumpman, Asbestos hAbatement, Asphalt Raker II,
Drill Doctor/Air Tool Repairman, Hazardous Waste Removal,
Lead Abatement, Lead Pipeman, Process Piping Installer,
Scaler (Driller), Pest Technician/Weed Control, Scissor
Lift, Hydro Mobile Scaffold Builder.

PAINOO86-001 04/01/2013

Rates ' Fringes
PAINTER
PAINTER (Yavapai County
only), SAND BLASTER/WATER
BLASTER {all Counties)......3 19.35 4,75

ZONE PAY: More than 100 miles from 0Old Phoenix Courthouse
$3.50 additional per hour. '

file:///C:/Users/mjohnson/AppData/Local/Temp/JOYSC24B.htm
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SUAZZ009-001 04/20/2008

Rates

CEMENT MESON. ... v nns vee....519.28
ELECTRICIAN. .o vinw.. ven ey ve..u5 22.84
IRONWORKER (Rebar)

Pima County.......... fe s $ 23.17

Pinal County........vecev...5 20.27
- LABORER

Asphalt Raker.........ceuuu. $ 15.49

Compaction Tool Operator....$ 14.59

Concrete Worker.......:.....% 13.55

Concrete/asphalt Saw........$ 13.85

Driller-Core, diamond,

wagon, air track...... PN $ 16.94

Dumpman Spotter............. $ 14.99

Fence Builder............ ...$ 13.28

Flagger

Coconino, Mohave, Fima,

Pinal, Yavapai & Yuma...... $ 12.35
Formsetter......cov e 5 16.09
General/Cleanup Laborer

Coconino, Maricopa,

Mohave, Pima, Yavapail &

YUIMB . o c e cscnesasnnoennenans S 14.54
Grade Setter (Fipeline}..... $ 17.83
Guard Rail Installer........ $ 13.28
Landscape Laborer........... $ 11.39
Landscape Sprinkler
Installer.....oiviiniennnnns $ 15.27
Pipelayer...ccveseernnss ce...$.14.81
Powderman, Hvdrasonic....... $ 16.39

OPERPATOR: Power Eguipment
Asphalt Laydown Machine..... $ 21.19
Backhoe < 1 cu yd

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 17.37
Backhoe < 10 cu yd

Coconino, Mohavwe, Pima,

Pinal, Yavapai & Yuma......$ 18.72
Clamshell < 10 cu yd

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma......$ 18.72
Concrete Pump (Truck
HMounted with boom only)

Coconino, Hohave, Pima,

Pinal, Yavapai & Yuma...... $ 19.9%2
Crane {(under 15 tons}....... 5 21.35
Dragline {(up to 10 cu yd)

Coconino, Mohave, Pima,

Pinal, Yavapal & Yuma......$ 18.72
Drilling Machine
{including Water VWells)..... 5 20.58

Grade Checker
Coconino, Mohave, Pima,

file:///C:/U sers/mjohnson/AppData/Local/Temp/J 0Y5C

|
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Fringes

6.48

14.83

3.49
2.91
3.20
2.58

3.12
3.16
2.99

w
NI

)

3.49
5.45
2.99
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Pinal, Yavapal & Yuma...... $ 16.04 3.68
Hydrographic Seeder......... $ 15.88 7.67
Mass Excavator.... evsvmees. $ 20.97 4.28
Milling Machlne/Rotcmlll ...5 21.42 , 7.45

Motor Grader {(Finish-any
type power blade}

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 21.92 4.66
Motor Grader (Rough)

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 20.07 4.13
Oller ... ieeeenenncanenons .5 18,15 8.24
Power SWeepPer....ceceeevcsss $ 16.76 4.44

Roller (all tvpes Asphalt)

Coconino, Mohave, Pima,

Pinal, Yawvapal & Yuma...... S 18.27 3,09
Roller (excluding asphalt)..$ 15.65 3.32
Scraper (pneumatic tired)

Coconino, Mohave, Pima,

Pinal, Yavapai & Yuma...... $ 17.69 3.45
Screed

Coconino, Mohave, Pima,

Pinal, Yavapal & Yuma...... $ 17.54 3,72

Showvel < 10 cu yd .

Coconino, Mohave, Pima, _

Pinal, Yavapail & Yuma...... $ 18.72 3.59
Skip Loader (all types <3

cu yd) ..., [ S 18.28 5.30
Skip Loader (all types 3 <

6 cu vd}

Coconino, Mohave, Pima,

Pinal, Yavapail & Yuma...... $ 18.64 4.86
Skip Loader (all types 6 <

10 cu ¥d) e reevernrnceoorens $ 20.15 4.52
Tractor {dozer, pusher -
all) .

Coconino, Mohave, Pima,

Pinal, Yavapal & Yuma...... S 17.26 2.65

PAINTER
Coconino, Haricopa,
Mohave, Pima, Pinal & Yuma..$ 15.57 3.9z

TRUCK DRIVER
2 or 3 Axle Dump or

Flatrack...... S P CITIIN .05 16.27 3.30
5 Axle Dump or Flatrack ..... $ 13.97 © 2.89
6 Axle Dump or Flatrack (<

1€ CU YA et ve e et e irinaanaans 8 17.7 6.42
“Belly Dump..... e e $ 14.67

0Ll Tanker Bootman...... ve..$ 22,03

Self-Propelled Street

SWEEPEL. v v.ivs i e $ 13.11 5.48
Water Truck 2500 < 3800

gallonS..vveierimroncanannes $ 18.14 4,55
Water Truck 3900 gallons

ANd OF T i erernonscnnrnnnonss $ 15.92 3.33
Water Truck under 2500

GalloNnS. .t it eereernnnennnns $ 15,94 4,16

file:///C:/Users/mjohnson/AppData/Local/Temp/J0Y5C24B.htm 4/15/2014



WELDERS - Receive rate prescribed for craft
operation to which welding is incidental.

Page 6 of 8

performing

Unlisted classifications needed for work not
the scope of the classifications listed may
award only as provided in the labor standard

Lo XY 4 [~ - L
(29CFR 5.5 (a) (1) (ii)}

.

included within
be added after
s contract clauses

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage

determination. The classifications are list
order of "identifiers" that indicate whether
rate is union or non-union.

Union Identifiers

ed in alphabstical
the particular

an identifier enclesed in dotted lines begin
characters other than "SU" denotes that the

ning with
union

classification and rate have found to be prevailing for that

classification. Esample: PLUN0198-005 o7/0ﬂ

/2011. The first

four letters , PLUM, indicate the international union and the

four~digit number, 0198, that follows indica
number or district council number whers appﬂ
Flumbers Local 0198. The next number, 005 i
an internal number used in processing the wa
The date, 07/01/2011, following these charac

tes the local union
icable , i.e.,

n the example, is.
ge determination.
ters is the

effective date of the most current negotiated rate/collective
bargaining agreement which would be July 1, 2011 in the above
example.

Union prevailing wage rates will be updated to reflect any
changes in the collective bargaining agreements governing the
rates.

0000/9999: weighted union wage rates will be published annually
each January.

Non-Union Identifiers

Classifications listed under an "SU" identifier were derived
from survey data by computing average rates |and are not union
rateg; however, the data used in computing these rates may

include both union and non-union data. Exawple: SULA2004-007
5/13/2010. SU indicates the rates are not uqion majority rates,
LA indicates the State of Louisiana; 2004 is the year of the

survey; and 007 is an internal number used ﬂn producing the
wage determination. A 1993 or later date, 5/13/2010, indicates

. ps . _l s e )
the classifications and rates under that 1d?nt1f1er were issued

file:///C:/Users/mjohnson/AppData/Local/Temp/J0Y 5C24B.htm
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as a General'wége Determination on that date.

Survey wage rates will remain in effect and will not change
until a new surwvey is conducted.

- — - ———— A —— T —— T — o (" = o S . T - S W T P - - i —

WAGE DETERMINATION APPEALS FROCESS

1.} Has there been an initial decision in the matter? This can
be:

" * an existing published wage determination

. a survey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on
" a wiage determination matter

* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial

" contact is not satisfactory, then the process described in 2.)

and 3.) should be followed.

With regard to anvy other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor

200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board {formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.5. Department of Labor

200 Constitution Awvenue, N.H.
Washington, DC 20210
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4,) All decisions by the Administrative Revilew Board are final. .
END OF GENERAL DECISION .
file:///C:/Users/mjohnson/AppData/l.ocal/Temp/J0Y 5C24B.htm 4/15/2014 '




- FEDERAL TRANSIT ADMINISTRATION CLAUSES

CONSTRUCTION CONTRACTS
| SPECIAL PROVISIONS

1. No Government Obligation to Third Parties

2. Program Fraud and False or Fraudulent Statements and Related Acts
3. Access to Records and Reports

4. Federal Changes '

5. Termination

6. Civil Rights Requirements

7. Disadvantaged Business Enterprises (DBE)

8. Incorporation of Federal Transit Administration (FTA) Terms
9. Government-wide Debarment and Suspension (Non-procurement)
10. Buy America Requirements

11. Breaches and Dispute Resolution

12. Lobbying

13. Clean Air

14. Clean Water Requirements

15. Cargo Preference Requirements

16. Fly America

17. Davis-Bacon and Copeland Anti-Kickback Acts

18. Contract Work Hours and Safety Standards Act

19. Bonding Requirements

20. Seismic Safety Requirements

21, Energy Conservation Requirements

22. Recycled Products

23. Privacy Act
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1. NO GOVERNMENT OBLIGATION TO THIRD PARTIES

No Obligation by the Federal Government.

(1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence
by the Federal Government in or approval of the solicitation or award of the underlying contract,
absent the express written consent by the Federal Government, the Federal Government is not a
party to this contract and shall not be subject to any obligations or liabilities to the Purchaser,
Contractor, or any other party (whether or not a party to that contract) pertaining to any matter

resulting from the underlying contract.

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in
part with Federal assistance provided by FTA. It is| further agreed that the clause shall not be

modified, except to identify the subcontractor who

will be subject to its provisions.

2. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS

AND RELATED ACTS

31 U.S.C. 3801 et seq.

49 CFR Part 311

8 U.S.C. 1001

49 U.S.C. 5307

Program Fraud and False or Fraudulent Statements or Related Acts.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act

of 1986, as amended, 31 U.S.C. § 3801 et seq. and

U.S. DOT regulations, "Program Fraud Civil

Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of

|

the underlying contract, the Contractor certifies or affirms the truthfulness and accuracy of any

statement it has made, it makes, it may make, or ca
contract or the FTA assisted project for which this

uses to be made, pertaining to the underlying

contract work is being performed. In addition

to other penalties that may be applicable, the Contractor further acknowledges that if it makes, or

causes to be made, a false, fictitious, or fraudulent
the Federal Government reserves the right to impo

lclaim, statement, submission, or certification,
se the penalties of the Program Fraud Civil

Remedies Act of 1986 on the Contractor to the extent the Federal Government deems

appropriate.

(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government under a

contract connected with a project that is financed i

n whole or in part with Federal assistance

originally awarded by FTA under the authority of 49 U.S.C. § 5307, the Government reserves the

right to impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5307(n)(1) on the Contractor,

to the extent the Federal Government deems appropriate.
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(3) The Contractor agrees to include the above two clauses in each subcontract financed in whole
or in part with Federal assistance provided by FTA. It is further agreed that the clauses shall not
be modified, except to identify the subcontractor who will be subject to the provisions.

3. ACCESS TO RECORDS AND REPORTS
49 U.S.C. 5325
18 CFR 18.36 (i)
49 CFR 633.17

Access to Records - The following access to records requirements apply to this Contract:

1. Where the Purchaser is not a State but a local government and is the FTA Recipient or a
subgrantee of the FTA Recipient in accordance with 49 C.F.R. 18.36(i), the Contractor agrees to
provide the Purchaser, the FTA Administrator, the Comptroller General of the United States or
any of their authorized representatives access to any books, documents, papers and records of the
Contractor which are directly pertinent to this contract for the purposes of making audits,
examinations, excerpts and transcriptions. Contractor also agrees, pursuant to 49 C.F.R. 633.17
to provide the FTA Administrator or his authorized representatives including any PMO
Contractor access to Contractor's records and construction sites pertaining to a major capital
project, defined at 49 U.S.C. 5302(a)1, which is receiving federal financial assistance through the
programs described at 49 U.S.C. 5307, 5309 or 5311.

2. Where the Purchaser is a State and is the FTA Recipient or a subgrantee of the FTA Recipient
in accordance with 49 C.F.R. 633.17, Contractor agrees to provide the Purchaser, the FTA
Administrator or his authorized representatives, including any PMO Contractor, access to the
Contractor's records and construction sites pertaining to a major capital project, defined at 49
U.S.C. 5302(a)1, which is receiving federal financial assistance through the programs described
at 49 U.S.C. 5307, 5309 or 5311. By definition, a major capital project excludes contracts of less
than the simplified acquisition threshold currently set at $100,000.

3. Where the Purchaser enters into a negotiated contract for other than a small purchase or under
the simplified acquisition threshold and is an institution of higher education, a hospital or other
non-profit organization and is the FTA Recipient or a subgrantee of the FTA Recipient in
accordance with 49 C.F.R. 19.48, Contractor agrees to provide the Purchaser, FTA
Administrator, the Comptroller General of the United States or any of their duly authorized
representatives with access to any books, documents, papers and record of the Contractor which
are directly pertinent to this contract for the purposes of making audits, examinations, excerpts
and transcriptions.

4, Where any Purchaser which is the FTA Recipient or a subgrantee of the FTA Recipient in
accordance with 49 U.S.C. 5325(a) enters into a contract for a capital project or improvement
(defined at 49 U.S.C. 5302(a)1) through other than competitive bidding, the Contractor shall
make available records related to the contract to the Purchaser, the Secretary of Transportation
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and the Comptroller General or any authorized officer or employee of any of them for the
purposes of conducting an audit and inspection.

5. The Contractor agrees to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

6. The Contractor agrees to maintain all books, records, accounts and reports required under this
contract for a period of not less than three years after the date of termination or expiration of this
contract, except in the event of litigation or settlement of claims arising from the performance of
this contract, in which case Contractor agrees to maintain same until the Purchaser, the FTA
Administrator, the Comptroller General, or any of their duly authorized representatives, have
disposed of all such litigation, appeals, claims or exceptions related thereto. Reference 49 CFR
18.39(1)(11).

7. FTA does not require the inclusion of these requirements in subcontracts.

Requirementé for Access to Records and Reportis by Types of Contract

.Opefqtional Turnk ; | Architectural | Acquisitiol

Contract
Characteristics

1 State Grantees

None Those imposed { None None None None
a. Contracts ; on state pass
below SAT - thru to .
($100,000) None Contractor Yes, if non- None unless None unless None unicss
’ uniess' non- competitive non- non- non-
b. Contracts competitive award or if competitive competitive competitive
above - | award funded|thry? award - award award
$100,000/Capital 5307/5309/53
Projects ‘ 1
II Non State
Grantees Those imposed
Yes® on non-state Yes Yes Yes { Yes
a. Contracts Grantee pass ‘
below SAT Yes® thru to { Yes Yes Yes Yes
($100,000) Contractor
b. Contracts
above
$100,000/Capital |
| Projects
Sources of Authority:
149 USC 5325 (a)
> 49 CFR 633.17
3 .
18 CFR 18.36 (i)
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4. FEDERAL CHANGES
49 CFR Part 18

Federal Changes - Contractor shall at all times comply with all applicable FTA regulations,
policies, procedures and directives, including without limitation those listed directly or by

reference in the Master Agreement between Purchaser and FTA, as they may be amended or

promulgated from time to time during the term of this contract. Contractor's failure to so comply
shall constitute a material breach of this contract.

5. TERMINATION
49 U.S.C. Part 18
FTA Circular 4220.1E

‘a. Termination for Convenience (General Provision) The City of Phoenix may terminate this

contract, in whole or in part, at any time by written notice to the Contractor when it is in the
Government's best interest. The Contractor shall be paid its costs, including contract close-out
costs, and profit on work performed up to the time of termination. The Contractor shall promptly
submit its termination claim to City of Phoenix to be paid the Contractor. If the Contractor has
any property in its possession belonging to the City of Phoenix, the Contractor will account for
the same, and dispose of it in the manner the City of Phoenix directs.

b. Termination for Default [Breach or Cause] (General Provision) If the Contractor does not
deliver supplies in accordance with the contract delivery schedule, or, if the contract is for
services, the Contractor fails to perform in the manner called for in the contract, or if the
Contractor fails to comply with any other provisions of the contract, the City of Phoenix may
terminate this contract for default. Termination shall be effected by serving a notice of
termination on the contractor setting forth the manner in which the Contractor is in default. The
contractor will only be paid the contract price for supplies delivered and accepted, or services
performed in accordance with the manner of performance set forth in the contract.

If it is later determined by the City of Phoenix that the Contractor had an excusable reason for not
performing, such as a strike, fire, or flood, events which are not the fault of or are beyond the
control of the Contractor, the City of Phoenix, after setting up a new delivery of performance
schedule, may allow the Contractor to continue work, or treat the termination as a termination for
convenience.

¢. Opportunity to Cure (General Provision) The City of Phoenix in its sole discretion may, in
the case of a termination for breach or default, allow the Contractor [an appropriately short
period of time] in which to cure the defect. In such case, the notice of termination will state the
time period in which cure is permitted and other appropriate conditions

If Contractor fails to remedy to City of Phoenix's satisfaction the breach or default of any of the
terms, covenants, or conditions of this Contract within [ten (10) days] after receipt by Contractor
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of written notice from City of Phoenix setting forth the nature of said breach or default, City of
Phoenix shall have the right to terminate the Contract without any further obligation to
Contractor. Any such termination for default shall not in any way operate to preclude City of
Phoenix from also pursuing all available remedies against Contractor and its sureties for said
breach or default.

d. Waiver of Remedies for any Breach In the event that City of Phoenix elects to waive its
remedies for any breach by Contractor of any covenant, term or condition of this Contract, such
waiver by City of Phoenix shall not limit City of Phoenix's remedies for any succeeding breach

of that or of any other term, covenant, or condition of this Contract.

e. Termination for Convenience (Professional or Transit Service Contracts) The City of
Phoenix, by written notice, may terminate this cont#act, in whole or in part, when it is in the
Government's interest. If this contract is terminated, the Recipient shall be liable only for
payment under the payment provisions of this contract for services rendered before the effective

date of termination.

f. Termination for Default (Construction) If the Contractor refuses or fails to prosecute the

work or any separable part, with the diligence that will insure its completion within the time
specified in this contract or any extension or fails to complete the work within this time, or if the
Contractor fails to comply with any other provision‘s of this contract, the City of Phoenix may
terminate this contract for default. The City of Phoenix shall terminate by delivering to the
Contractor a Notice of Termination specifying the nature of the default. In this event, the
Recipient may take over the work and compete it by contract or otherwise, and may take
possession of and use any materials, appliances, and plant on the work site necessary for
completing the work. The Contractor and its sureties shall be liable for any damage to the
Recipient resulting from the Contractor's refusal or failure to complete the work within specified
time, whether or not the Contractor's right to proceed with the work is terminated. This liability

includes any increased costs incurred by the Recipient in completing the work.

The Contractor's right to proceed shall not be terminated nor the Contractor charged with
damages under this clause if-

1. The delay in completing the work arises from unforeseeable causes beyond the control and
without the fault or negligence of the Contractor. Examples of such causes include: acts of God,
acts of the Recipient, acts of another Contractor in the performance of a contract with the

Recipient, epidemics, quarantine restrictions, strike‘s, freight embargoes; and

2. The contractor, within 10 days from the beginning of any delay, notifies the City of Phoenix
in writing of the causes of delay. If in the judgment of the City of Phoenix, the delay is
excusable, the time for completing the work shall be extended. The judgment of the City of
Phoenix shall be final and conclusive on the parties, but subject to appeal under the Disputes
clauses.

If, after termination of the Contractor's right to proceed, it is determined that the Contractor was
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not in default, or that the delay was excusable, the rights and obligations of the parties will be the
same as if the termination had been issued for the convenience of the Recipient.

g. Termination for Convenience or Default (Architect and Engineering) The City of
Phoenix may terminate this contract in whole or in part, for the Recipient's convenience or
because of the failure of the Contractor to fulfill the contract obligations. The City of Phoenix
shall terminate by delivering to the Contractor a Notice of Termination specifying the nature,
extent, and effective date of the termination. Upon receipt of the notice, the Contractor shall (1)
immediately discontinue all services affected (unless the notice directs otherwise), and (2) deliver
to the Contracting Officer all data, drawings, specifications, reports, estimates, summaries, and
other information and materials accumulated in performing this contract, whether completed or
in process.

If the termination is for the convenience of the Recipient, the Contracting Officer shall make an
equitable adjustment in the contract price but shall allow no anticipated profit on unperformed
services. ’

If the termination is for failure of the Contractor to fulfill the contract obligations, the Recipient
may complete the work by contact or otherwise and the Contractor shall be liable for any
additional cost incurred by the Recipient.

If, after termination for failure to fulfill contract obligations, it is determined that the Contractor
was not in default, the rights and obligations of the parties shall be the same as if the termination
had been issued for the convenience of the Recipient.

6. CIVIL RIGHTS REQUIREMENTS
29 U.S.C. § 623, 42 U.S.C. § 2000
42 U.S.C. § 6102, 42 U.S.C. § 12112
42 U.S.C. § 12132, 49 U.S.C. § 5332
29 CFR Part 1630, 41 CFR Parts 60 et seq.

Civil Rights - The following requirements apply to the underlying contract:

(1) Nondiscrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42
U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. §
6102, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and
Federal transit law at 49 U.S.C. § 5332, the Contractor agrees that it will not discriminate against
any employee or applicant for employment because of race, color, creed, national origin, sex,
age, or disability. In addition, the Contractor agrees to comply with applicable Federal
implementing regulations and other implementing requirements FTA may issue.

(2) Equal Employment Opportunity - The following equal employment opportunity requirements
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apply to the underlying contract:

(a) Race, Color, Creed, National Origin, Sex - In ac

cordance with Title VII of the Civil Rights

Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor
agrees to comply with all applicable equal employment opportunity requirements of U.S.
Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance Programs,
Equal Employment Opportunity, Department of Labor,"” 41 C.F.R. Parts 60 et seq., (which
implement Executive Order No. 11246, "Equal Employment Opportunity," as amended by

Executive Order No. 11375, "Amending Executive
Opportunity," 42 U.S.C. § 2000e note), and with an
orders, regulations, and Federal policies that may in
undertaken in the course of the Project. The Contra
ensure that applicants are employed, and that emplc
regard to their race, color, creed, national origin, se
be limited to, the following: employment, upgradin
recruitment advertising, layoff or termination; rates

Order 11246 Relating to Equal Employment
y applicable Federal statutes, executive

the future affect construction activities

ictor agrees to take affirmative action to

yees are treated during employment, without
X, or age. Such action shall include, but not
g, demotion or transfer, recruitment or

of pay or other forms of compensation; and

selection for training, including apprenticeship. In addition, the Contractor agrees to comply

with any implementing requirements FTA may issu

c.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as

amended, 29 U.S.C. § § 623 and Federal transit law at 49 U.S.C. § 5332, the Contractor agrees to
refrain from discrimination against present and prospective employees for reason of age. In
addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(c)'Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as

amended, 42 U.S.C. § 12112, the Contractor agrees
U.S. Equal Employment Opportunity Commission,

that it will comply with the requirements of
"Regulations to Implement the Equal

Employment Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining

to employment of persons with disabilities. In addi
any implementing requirements FTA may issue.

tion, the Contractor agrees to comply with

(3) The Contractor also agrees to include these requirements in each subcontract financed in
whole or in part with Federal assistance provided by FTA, modified only if necessary to identify

the affected parties.

7. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

49 CFR Part 26

Disadvantaged Business Enterprises

a. This contract is subject to the requirements of Title 49, Code of Federal Regulations, Part 26,

Participation by Disadvantaged Business Enterpri§es in Department of Transportation Financial

Assistance Programs. The national goal for participation of Disadvantaged Business Enterprises
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(DBE) is 10%. The agency’s overall aspirational goal is 4.97%. There is no DBE contract goal .
established for thls procurement.

b. The contractor shall not discriminate on the basis of race, color, national origin, sex or creed
in the performance of this contract. The contractor shall carry out applicable requirements of 49
CFR Part 26 in the award and administration of this DOT-assisted contract. Failure by the
contractor to carry out these requirements is a material breach of this contract, which may result
in the termination of this contract or such other remedy as the City deems appropriate. Each
subcontract the contractor signs with a subcontractor must include the assurance in this paragraph
(see 49 CFR 26.13(b)).

c. Bidders/offerors are required to document sufficient DBE participation or document adequate
good faith efforts to do so, as provided for in 49 CFR 26.53. Award of this contract is
conditioned on submission of the following prior to award:

1.  The names and addresses of DBE firms that will participate in this contract;
2. A description of the work each DBE will perform;
3.  The dollar amount of the participation of each DBE firm participating;

4.  Written documentation of the bidder/offeror’s commitment to use DBE, SBC, SBC
subcontractors whose participation it submits to meet the proposed total participation percentage;

5.  Written confirmation from the DBE that it is participating in the contract as provided in the
prime contractor’s commitment; and

6.  If the proposed participation percentage is not met, evidence of good faith efforts to do so.

Bidders/Offerors must present the information required above prior to contract award (see 49
CFR 26.53(3)).

d. The contractor is required to pay its subcontractors performing work related to this contract for
satisfactory performance of that work no later than seven days after the contractor’s receipt of
payment for that work from the City.

e. The contractor must promptly notify the City, whenever a DBE subcontractor performing work
related to this contract is terminated or fails to complete its work, and must make good faith
efforts to engage another DBE subcontractor to perform at least the same amount of work. The
contractor may not terminate any DBE subcontractor and perform that work through its own
forces or those of an affiliate without prior written consent of the City.

8. INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS
FTA Circular 4220.1E
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Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions
include, in part, certain Standard Terms and Conditions required by DOT, whether or not
expressly set forth in the preceding contract provisions. All contractual provisions required by
DOT, as set forth in FTA Circular 4220.1E, are hereby incorporated by reference. Anything to
the contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the
event of a conflict with other provisions contained in this Agreement. The Contractor shall not
perform any act, fail to perform any act, or refuse to comply with any City of Phoenix requests -
which would cause City of Phoenix to be in violation of the FTA terms and conditions.

9. GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT)

Suspension and Debarment

This contract is a covered transaction for purposes of 49 CFR Part 29. As such,
the contractor is required to verify that none of the contractor, its principals, as
defined at 49 CFR 29.995, or affiliates, as defined at 49 CFR 29.905, are excluded
or disqualified as defined at 49 CFR 29.940|and 29.945.

The contractor is required to comply with 490 CFR 29, Subpart C and must include
the requirement to comply with 49 CFR 29, Subpart C in any lower tier covered

transaction it enters into.
By signing and submitting its bid or proposal, the bidder or proposer certifies as
follows:

The certification in this clause is a material representation of fact relied upon by
the City. Ifit is later determined that the bidder or proposer knowingly rendered
an erroneous certification, in addition to remedies available to the City, the
Federal Government may pursue available remedies, including but not limited to
suspension and/or debarment. The bidder or proposer agrees to comply with the
requirements of 49 CFR 29, Subpart C while this offer is valid and throughout the
period of any contract that may arise from this offer. The bidder or proposer
further agrees to include a provision requirilng such compliance in its lower tier

covered transactions.
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10. BUY AMERICA REQUIREMENTS
49 U.S.C. 5323(j))
49 CFR Part 661

Buy America - The contractor agrees to comply with 49 U.S.C. 5323(j) and 49 C.F.R. Part 661,
which provide that Federal funds may not be obligated unless steel, iron, and manufactured
products used in FTA-funded projects are produced in the United States, unless a waiver has
been granted by FTA or the product is subject to a general waiver. General waivers are listed in
49 C.F.R. 661.7, and include final assembly in the United States for 15 passenger vans and 15
passenger wagons produced by Chrysler Corporation, and microcomputer equipment and
software. Separate requirements for rolling stock are set out at 49 U.S.C. 5323(j)(2)(C) and 49
C.F.R. 661.11. Rolling stock must be assembled in the United States and have a 60 percent
domestic content.

A bidder or offeror must submit to the FTA recipient the appropriate Buy America certification
(below) with all bids or offers on FTA-funded contracts, except those subject to a general waiver.
Bids or offers that are not accompanied by a completed Buy America certification must be
rejected as nonresponsive. This requirement does not apply to lower tier subcontractors.
Certification requirement for procurement of steel, iron, or manufactured products.

Certificate of Compliance with 49 U.S.C. 5323()(1)

The bidder or offeror hereby certifies that it will meet the requirements of 49 U.S.C. 5323(j)(1)
and the applicable regulations in 49 C.F.R. Part 661.5.

Date

Signature

Company Name

Title

Certificate of Non-Compliance with 49 U.S.C. 5323(j)(1)

The bidder or offeror hereby certifies that it cannot comply with the requirements of 49 U.S.C.
5323(j)(1) and 49 C.F.R. 661.5, but it may qualify for an exception pursuant to 49 U.S.C.
5323()(2)(A), 5323()(2)(B), or 5323(j)(2)(D), and 49 C.F.R. 661.7.

Date

Signature

Company Name
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Title

11. BREACHES AND DISPUTE RESOLUTION
49 CFR Part 18
FTA Circular 4220.1E

Disputes - Disputes arising in the performance of this Contract which are not resolved by
agreement of the parties shall be decided in writing by the authorized representative of the City’s
Facilities Deputy Director. This decision shall be final and conclusive unless within ten (10)
days from the date of receipt of its copy, the Contra“ctor mails or otherwise furnishes a written
appeal to the [title of employee]. In connection with any such appeal, the Contractor shall be
afforded an opportunity to be heard and to offer evidence in support of its position. The decision
of the City’s Project Manager shall be binding upon the Contractor and the Contractor shall abide

be the decision.

Performance During Dispute - Unless otherwise directed by the City, Contractor shall continue
performance under this Contract while matters in dispute are being resolved.

Claims for Damages - Should either party to the Contract suffer injury or damage to person or
property because of any act or omission of the party or of any of his employees, agents or others
for whose acts he is legally liable, a claim for damarges therefor shall be made in writing to such
other party within a reasonable time after the first observance of such injury of damage.

|

Remedies - Unless this contract provides otherwise‘, all claims, counterclaims, disputes and other
matters in question between the City of Phoenix an‘d the Contractor arising out of or relating to
this agreement or its breach will be decided by arbitration if the parties mutually agree, or in a

court of competent jurisdiction within the State in which the City of Phoenix is located.

Rights and Remedies - The duties and obligations|imposed by the Contract Documents and the
rights and remedies available thereunder shall be in addition to and not a limitation of any duties,
obligations, rights and remedies otherwise imposed or available by law. No action or failure to

act by the City of Phoenix, (Architect) or Contracto‘r shall constitute a waiver of any right or duty
afforded any of them under the Contract, nor shall any such action or failure to act constitute an
approval of or acquiescence in any breach thereunder, except as may be specifically agreed in

writing.
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12. LOBBYING
31 U.S.C. 1352
49 CFR Part 19
49 CFR Part 20

Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure
Act of 1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or
bid for an award of $100,000 or more shall file the certification required by 49 CFR part 20,
"New Restrictions on Lobbying." Each tier certifies to the tier above that it will not and has not
used Federal appropriated funds to pay any person or organization for influencing or attempting

to influence an officer or employee of any agency, a member of Congress, officer or employee of

Congress, or an employee of a member of Congress in connection with obtaining any Federal
contract, grant or any other award covered by 31 U.S.C. 1352. Each tier shall also disclose the
name of any registrant under the Lobbying Disclosure Act of 1995 who has made lobbying
contacts on its behalf with non-Federal funds with respect to that Federal contract, grant or award
covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier to tier up to the recipient.

APPENDIX A, 49 CFR PART 20--CERTIFICATION REGARDING LOBBYING
Certification for Contracts, Grants, Loans, and Cooperative Agreements

(To be submitted with each bid or offer exceeding $100,000)

The undersigned [Contractor] certifies, to the best of his or her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for making lobbying contacts to an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form--LLL, "Disclosure Form to Report Lobbying," in
accordance with its instructions [as amended by "Government wide Guidance for New
Restrictions on Lobbying," 61 Fed. Reg. 1413 (1/19/96). Note: Language in paragraph (2) herein
has been modified in accordance with Section 10 of the Lobbying Dlsclosure Act of 1995 (P.L.
104-65, to be codified at 2 U.S.C. 1601, ef seq.)]

(3) The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including subcontracts, sub grants, and contracts under
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grants, loans, and cooperative agreements) and that all sub-recipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the
Lobbying Disclosure Act of 1995). Any person who fails to file the required certification shall
be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such
failure.

[Note: Pursuant to 31 U.S.C. § 1352(c)(1)-(2)(A), any person who makes a prohibited
expenditure or fails to file or amend a required certi‘ﬁcation or disclosure form shall be subject to
a civil penalty of not less than $10,000 and not more than $100,000 for each such expenditure or

failure.]

The Contractor, , certifies or affirms the truthfulness and accuracy of
each statement of its certification and disclosure, if any. In addition, the Contractor understands
and agrees that the provisions of 31 U.S.C. A 3801, et seq., apply to this certification and
disclosure, if any.

Signature of Contractor's Authorized Official

Name and Title of Contractor's Authorized Official

Date

13. CLEAN AIR
42 US.C. 7401 et seq
40 CFR 15.61
49 CFR Part 18

Clean Air - (1) The Contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. The
Contractor agrees to report each violation to the Purchaser and understands and agrees that the
Purchaser will, in turn, report each violation as required to assure notification to FTA and the
appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding
$100,000 financed in whole or in part with Federal assistance provided by FTA.
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14. CLEAN WATER REQUIREMENTS
33 U.S.C. 1251

Clean Water - (1) The Contractor agrees to comply with all applicable standards, orders or
regulations issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C.
1251 et seq. The Contractor agrees to report each violation to the Purchaser and understands and
agrees that the Purchaser will, in turn, report each violation as required to assure notification to
FTA and the appropriate EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding
$100,000 financed in whole or in part with Federal assistance provided by FTA.

15. CARGO PREFERENCE REQUIREMENTS
46 US.C. 1241
46 CFR Part 381

Cargo Preference - Use of United States-Flag Vessels - The contractor agrees: a. to use
privately owned United States-Flag commercial vessels to ship at least 50 percent of the gross
tonnage (computed separately for dry bulk carriers, dry cargo liners, and tankers) involved,
whenever shipping any equipment, material, or commodities pursuant to the underlying contract
to the extent such vessels are available at fair and reasonable rates for United States-Flag
commercial vessels; b. to furnish within 20 working days following the date of loading for
shipments originating within the United States or within 30 working days following the date of
leading for shipments originating outside the United States, a legible copy of a rated, "on-board"
commercial ocean bill-of -lading in English for each shipment of cargo described in the
preceding paragraph to the Division of National Cargo, Office of Market Development, Maritime
Administration, Washington, DC 20590 and to the FTA recipient (through the contractor in the
case of a subcontractor's bill-of-lading.) c. to include these requirements in all subcontracts
issued pursuant to this contract when the subcontract may involve the transport of equipment,
material, or commodities by ocean vessel.

16. FLY AMERICA
49 U.S.C 40118

Fly America - Contractor shall comply with 49 U.S.C. 40118 (the "Fly America" Act) in
accordance with the General Services Administration's regulations at 41 CFR Part 301-10, which
provide that recipients and sub-recipients of federal funds and their contractors are required to
use U.S. Flag air carriers for U.S Government-financed international air travel and transportation
of their personal effects or property, to the extent such service is available, unless travel by
foreign air carrier is a matter of necessity, as defined by the Fly America Act. If a foreign air
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carrier was used, Proposer shall submit an appropriate certification or memorandum adequately

explaining why service by a U.S. flag air carrier wa
a foreign air carrier and shall, in any event, provide

5 not available or why it was necessary to use
a certificate of compliance with the Fly

America requirements. Proposer shall include the requirements of this section in all subcontracts

that may involve international air transportation.

17. DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS

(1) Minimum wages - (i) All laborers and mechani
work (or under the United States Housing Act of 19

construction or development of the project), will be‘

cs employed or working upon the site of the
37 or under the Housing Act of 1949 in the
paid unconditionally and not less often than

once a week, and without subsequent deduction or rebate on any account (except such payroll

deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland

Act (29 CFR part 3)), the full amount of wages and

bona fide fringe benefits (or cash equivalents

thereof) due at time of payment computed at rates not less than those contained in the wage

determination of the Secretary of Labor which is attached hereto and made a part hereof,

regardless of any contractual relationship which may be alleged to exist between the contractor

and such laborers and mechanics.

Contributions made or costs reasonably anticipated|for bona fide fringe benefits under section
1{(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
such laborers or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also,
regular contributions made or costs incurred for more than a weekly period (but not less often

than quarterly) under plans, funds, or programs which cover the particular weekly period, are

deemed to be constructively made or incurred during such weekly period. Such laborers and

mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination
for the classification of work actually performed, without regard to skill, except as provided in 29
CFR Part 5.5(a)(4). Laborers or mechanics perforrping work in more than one classification may

be compensated at the rate specified for each classification for the time actually worked therein:

Provided, That the employer's payroll records accurately set forth the time spent in each

classification in which work is performed. The wage determination (including any additional
classifications and wage rates conformed under paragraph (1)(ii) of this section) and the Davis-

Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at

the site of the work in a prominent and accessible place where it can be easily seen by the

workers.

(i1)(A) The contracting officer shall require that any class of laborers or mechanics, including

helpers, which is not listed in the wage determinati

on and which is to be employed under the

contract shall be classified in conformance with the wage determination. The contracting officer

shall approve an additional classification and wage
the following criteria have been met:

(1) Except with respect to helpers as defined as 29
FT.A. -16

rate and fringe benefits therefore only when

CFR 5.2(n)(4), the work to be performed by
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the classification requested is not performed by a classification in the wage determination; and
(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable

' relationship to the wage rates contained in the wage determination; and

(4) With respect to helpers as defined in 29 CFR 5.2(n)(4), such a classification prevails in the
area in which the work is performed.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour
Division, Employment Standards Administration, U.S. Department of Labor, Washington, DC
20210. The Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the contracting
officer or will notify the contracting officer within the 30-day period that additional time is
necessary. '

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The
Administrator, or an authorized representative, will issue a determination within 30 days of
receipt and so advise the contracting officer or will notify the contracting officer within the 30-
day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(iii)) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the
Secretary of Labor has found, upon the written request of the contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the
contractor to set aside in a separate account assets for the meeting of obligations under the plan
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. OF program.

(v)(A) The contracting officer shall require that any|class of laborers or mechanics which is not
listed in the wage determination and which is to be employed under the contract shall be
classified in conformance with the wage determination. The contracting officer shall approve an
additional classification and wage rate and fringe benefits therefor only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a classification
in the wage determination; and

(2) The classification is utilized in the area by the ,c«’)nstruction industry; and
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the contractiné officer agree on the classification and wage
- rate (including the amount designated for. fringe benefits where appropriate), a report of the
action taken shall be sent by the contracting officer to the Administrator of the Wage and Hour
Division, Employment Standards Administration, Washington, DC 20210. The Administrator,
or an authorized representative, will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the contracting officer or will notify
the contracting officer within the 30-day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the classification or
their representatives, and the contracting officer do not agree on the proposed classification and
wage rate (including the amount designated for fringe benefits, where appropriate), the
contracting officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The
Administrator, or an authorized representative, willl issue a determination with 30 days of receipt

and so advise the contracting officer or will notify the contracting officer within the 30-day
period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(v) (B) or (C) of this section, shall be paid to all workers performing work in the
classification under this contract from the first day on which work is performed in the
classification.

(2) Withholding - The City shall upon its own action or upon written request of an authorized

representative of the Department of Labor Withholq or cause to be withheld from the contractor
under this contract or any other Federal contract Wi‘th the same prime contractor, or any other
federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which is held

by the same prime contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees, and helpers,
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employed by the contractor or any subcontractor the full amount of wages required by the
contract. In the event of failure to pay any laborer or mechanic, including any apprentice, trainee,
or helper, employed or working on the site of the work (or under the United States Housing Act
of 1937 or under the Housing Act of 1949 in the construction or development of the project), all
or part of the wages required by the contract, the City may, after written notice to the contractor,
sponsor, applicant, or owner, take such action as may be necessary to cause the suspension of any
further payment, advance, or guarantee of funds until such violations have ceased.

(3) Payrolls and basic records - (i) Payrolls and basic records relating thereto shall be
maintained by the contractor during the course of the work and preserved for a period of three
years thereafter for all laborers and mechanics working at the site of the work (or under the
United States Housing Act of 1937, or under the Housing Act of 1949, in the construction or
development of the project). Such records shall contain the name, address, and social security
number of each such worker, his or her correct classification, hourly rates of wages paid
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash
equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily
and weekly number of hours worked, deductions made and actual wages paid. Whenever the
Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or
mechanic include the amount of any costs reasonably anticipated in providing benefits under a
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall
maintain records which show that the commitment to provide such benefits is enforceable, that
the plan or program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors employing

“apprentices or trainees under approved programs shall maintain written evidence of the

registration of apprenticeship programs and certification of trainee programs, the registration of
the apprentices and trainees, and the ratios and wage rates prescribed in the applicable programs.

(ii)(A) The contractor shall submit weekly for each week in which any contract work is
performed a copy of all payrolls to the City for transmission to the Federal Transit
Administration. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5.
This information may be submitted in any form desired. Optional Form WH-347 is available for
this purpose and may be purchased from the Superintendent of Documents (Federal Stock
Number 029-005-00014-1), U.S. Government Printing Office, Washington, DC 20402. The
prime contractor is responsible for the submission of copies of payrolls by all subcontractors.

(B) Each payroll submitted shall be accompanied by a "Statement of Compliance," signed by the
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be maintained

under section 5.5(a)(3)(i) of Regulations, 29 CFR part 5 and that such information is correct and
complete;
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(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on

the contract during the payroll period has been paid

the full weekly wages earned, without rebate,

either directly or indirectly, and that no deductions have been made either directly or indirectly
from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR

part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates and
fringe benefits or cash equivalents for the classification of work performed, as specified in the

applicable wage determination incorporated into the

contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side of
Optional Form WH-347 shall satisfy the requirement for submission of the "Statement of

Compliance" required by paragraph (a)(3)(11)(B) of
(D) The falsification of any of the above certificatio
subcontractor to civil or criminal prosecution under

title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the

this section.

ns may subject the contractor or
section 1001 of title 18 and section 231 of

records required under paragraph (a)(3)(i) of

this section available for inspection, copying, or transcription by authorized representatives of the

Federal Transit Administration or the Department 0

f Labor, and shall permit such representatives

to interview employees during working hours on the job. If the contractor or subcontractor fails
to submit the required records or to make them available, the Federal agency may, after written

notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to

cause the suspension of any further payment, advance, or guarantee of funds. Furthermore,

failure to submit the required records upon request or to make such records available may be

grounds for debarment action pursuant to 29 CFR 5

A2,

(4) Apprentices and trainees - (1) Apprentices - Apprentices will be permitted to work at less
than the predetermined rate for the work they performed when they are employed pursuant to and

individually registered in a bona fide apprenticeship program registered with the U.S.

Department of Labor, Employment and Training Administration, Bureau of Apprenticeship and

Training, or with a State Apprenticeship Agency recognized by the Bureau, or if a person is

employed in his or her first 90 days of probationaryi

employment as an apprentice in such an

apprenticeship program, who is not individually registered in the program, but who has been
certified by the Bureau of Apprenticeship and Training or a State Apprenticeship Agency (where

appropriate) to be eligible for probationary employment as an apprentice. The allowable ratio of

\

apprentices to journeymen on the job site in any craft classification shall not be greater than the
ratio permitted to the contractor as to the entire work force under the registered program. Any

worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise

employed as stated above, shall be paid not less than the applicable wage rate on the wage

determination for the classification of work actually performed. In addition, any apprentice

performing work on the job site in excess of the rati
shall be paid not less than the applicable wage rate
actually performed. Where a contractor is performi

F.T.A.-20
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on the wage determination for the work
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than that in which its program is registered, the ratios and wage rates (expressed in percentages
of the journeyman's hourly rate) specified in the contractor's or subcontractor's registered
program shall be observed. Every apprentice must be paid at not less than the rate specified in
the registered program for the apprentice's level of progress, expressed as a percentage of the
journeymen hourly rate specified in the applicable wage determination. Apprentices shall be paid
fringe benefits in accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount
of fringe benefits listed on the wage determination for the applicable classification. If the
Administrator of the Wage and Hour Division of the U.S. Department of Labor determines that a

- different practice prevails for the applicable apprentice classification, fringes shall be paid in

accordance with that determination. In the event the Bureau of Apprenticeship and Training, or a
State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship
program, the contractor will no Jonger be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is approved.

(ii) Trainees - Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less
than the predetermined rate for the work performed unless they are employed pursuant to and
individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan
approved by the Employment and Training Administration. Every trainee must be paid at not
less than the rate specified in the approved program for the trainee's level of progress, expressed
as a percentage of the journeyman hourly rate specified in the applicable wage determination.
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour
Division determines that there is an apprenticeship program associated with the corresponding
journeyman wage rate on the wage determination which provides for less than full fringe benefits
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and
participating in a training plan approved by the Employment and Training Administration shall
be paid not less than the applicable wage rate on the wage determination for the classification of
work actually performed. In addition, any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. In the event the Employment
and Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work
performed until an acceptable program is approved.

(iii) Equal employment opportunity - The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements of
Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements - The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.
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(6) Subcontracts - The contractor or subcontractor

shall insert in any subcontracts the clauses

contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the Federal Transit
Administration may by appropriate instructions require, and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall

be responsible for the compliance by any subcontra
contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment - A breach
grounds for termination of the contract, and for deb
provided in 29 CFR 5.12.

ctor or lower tier subcontractor with all the

of the contract clauses in 29 CFR 5.5 may be
arment as a contractor and a subcontractor as

(8) Compliance with Davis-Bacon and Related Act requirements - All rulings and

interpretations of the Davis-Bacon and Related Act
herein incorporated by reference in this contract.

s contained in 29 CFR parts 1, 3, and 5 are

(9) Disputes concerning labor standards - Disputes arising out of the labor standards

provisions of this contract shall not be subject to th.
Such disputes shall be resolved in accordance with

c general disputes clause of this contract.
the procedures of the Department of Labor set

forth in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes

between the contractor (or any of its subcontractors

and the contracting agency, the U.S.

Department of Labor, or the employees or their representatives.

(10) Certification of eligibility - (i) By entering into this contract, the contractor certifies that

neither it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a

person or firm ineligible to be awarded Government contracts by virtue of section 3(a) of the

Davis-Bacon Act or 29 CFR 5.12(a)(1).

(ii) No part of this contract shall be subcontracted t
Government contract by virtue of section 3(a) of th:

(iii) The penalty for making false statements is pres
1001.

0 any person or firm ineligible for award of a
c Davis-Bacon Act or 29 CFR 5.12(a)(1).

cribed in the U.S. Criminal Code, 18 U.S.C.

18. CONTRACT WORK HOURS AND SAFETY STANDARDS ACT

(1) Overtime requirements - No contractor or subcontractor contracting for any part of the

contract work which may require or involve the employment of laborers or mechanics shall

require or permit any such laborer or mechanic in any workweek in which he or she is employed

. . \
on such work to work in excess of forty hours in su

ch workweek unless such laborer or mechanic

receives compensation at a rate not less than one arlld one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages - In the event of any violation of

the clause set forth in paragraph (1) of this section 1
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responsible therefor shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic, including
watchmen and guards, employed in violation of the clause set forth in paragraph (1) of this
section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (1) of this section.

(3) Withholding for unpaid wages and liquidated damages - The City shall upon its own
action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld, from any moneys payable on account of work performed by the
contractor or subcontractor under any such contract or any other Federal contract with the same
prime contractor, or any other federally-assisted contract subject to the Contract Work Hours and
Safety Standards Act, which is held by the same prime contractor, such sums as may be
determined to be necessary to satisfy any liabilities of such contractor or subcontractor for unpaid
wages and liquidated damages as provided in the clause set forth in paragraph (2) of this section.

(4) Subcontracts - The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraphs (1) through (4) of this section and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts, The prime contractor shall be responsible
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (1) through (4) of this section.

19. BONDING REQUIREMENTS

a. A bid guarantee from each bidder equivalent to five (5) percent of the bid price. The "bid
guarantees" shall consist of a firm commitment such as a bid bond, certifies check, or other
negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of
his bid, execute such contractual documents as may be required within the time specified.

b. A performance bond on the part to the Contractor for 100 percent of the contract price. A
"performance bond" is one executed in connection with a contract to secure fulfillment of all the
contractor's obligations under such contract.

c. A payment bond on the part of the contractor for 100 percent of the contract price. A
"payment bond" is one executed in connection with a contract to assure payment, as required by
law, of all persons supplying labor and material in the execution of the work provided for in the
contract. Payment bond amounts required from Contractors are as follows:

(1) 50% of the contract price if the contract price is not more than $1 million;

(2) 40% of the contract price if the contract price is more than $1 million but not more than $5
million; or ‘

(3) $2.5 million if the contract price is more than $5 million.
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d. A cash deposit, certified check or other negotiable instrument may be accepted by a grantee in
lieu of performance and payment bonds, provided tl‘le grantee has established a procedure to
assure that the interest of FTA is adequately protected. An irrevocable letter of credit would also

satisfy the requirement for a bond.

Bid Bond Requirements (Construction)

™A 4.

(a ) Bid Security
A Bid Bond must be issued by a fully qualified surety company acceptable to City of Phoenix

and listed as a company currently authorized under 31 CFR, Part 223 as possessing a Certificate
of Authority as described thereunder.

(b) Rights Reserved

In submitting this Bid, it is understood and agreed by bidder that the right is reserved by City of
Phoenix to reject any and all bids, or part of any bi(‘i, and it is agreed that the Bid may not be
withdrawn for a period of [ninety (90)] days subsequent to the opening of bids, without the

written consent of City of Phoenix.

It is also understood and agreed that if the undersigned bidder should withdraw any part or all of
his bid within [ninety (90)] days after the bid opening without the written consent of City of
Phoenix, shall refuse or be unable to enter into this Contract, as provided above, or refuse or be
unable to furnish adequate and acceptable Performance Bonds and Labor and Material Payments
Bonds, as provided above, or refuse or be unable to furnish adequate and acceptable insurance, as
provided above, he shall forfeit his bid security to the extent of (Recipient's) damages occasioned
by such withdrawal, or refusal, or inability to enter into an agreement, or provide adequate

security therefor.

It is further understood and agreed that to the extent the defaulting bidder's Bid Bond, Certified

Check, Cashier's Check, Treasurer's Check, and/or Pfﬁmal Bank Check (excluding any income
generated thereby which has been retained by City of Phoenix as provided in [Ttem x "Bid
Security" of the Instructions to Bidders]) shall prov{e inadequate to fully recompense City of
Phoenix for the damages occasioned by default, then the undersigned bidder agrees to indemnify

City of Phoenix and pay over to City of Phoenix the difference between the bid security and

(Recipient's) total damages, so as to make City of Phoenix whole.

The undersigned understands that any material alteration of any of the above or any of the
material contained on this form, other than that requested, will render the bid unresponsive.

Performance and Payment Bonding Requirements (Construction)

The Contractor shall be required to obtain performance and payment bonds as follows:

FT.A -24




(a) Performance bonds

1. The penal amount of performance bonds shall be 100 percent of the original contract price,
unless the City of Phoenix determines that a lesser amount would be adequate for the protection
of the City of Phoenix.

2. The City of Phoenix may require additional performance bond protection when a contract
price is increased. The increase in protection shall generally equal 100 percent of the increase in

contract price. The City of Phoenix may secure additional protection by directing the Contractor-
to increase the penal amount of the existing bond or to obtain an additional bond.

(b) Payment bonds

1. The penal amount of the payment bonds shall equal:

(i) Fifty percent of the contract price if the contract price is not more than $1 million.

(ii) Forty percent of the contract price if the contract price is more than $1 million but not more
than $5 million; or

(iii) Two and one half million if the contract price is more than $5 million.

2. If the original contract price is $5 million or less, the City of Phoenix may require additional
protection as required by subparagraph 1 if the contract price is increased.
Warranty of the Work and Maintenance Bonds

1. The Contractor warrants to City of Phoenix, the Architect and/or Engineer that all materials
and equipment furnished under this Contract will be of highest quality and new unless otherwise
specified by City of Phoenix, free from faults and defects and in conformance with the Contract
Documents. All work not so conforming to these standards shall be considered defective. If
required by the City’s Project Manager, the Contractor shall furnish satisfactory evidence as to
the kind and quality of materials and equipment. '

2. The Work furnished must be of first quality and the workmanship must be the best obtainable
in the various trades. The Work must be of safe, substantial and durable construction in all
respects. The Contractor hereby guarantees the Work against defective materials or faulty
workmanship for a minimum period of one (1) year after Final Payment by City of Phoenix and
shall replace or repair any defective materials or equipment or faulty workmanship during the
period of the guarantee at no cost to City of Phoenix. As additional security for these guarantees,
the Contractor shall, prior to the release of Final Payment, furnish separate Maintenance (or
Guarantee) Bonds in form acceptable to City of Phoenix written by the same corporate surety that
provides the Performance Bond and Labor and Material Payment Bond for this Contract. These
bonds shall secure the Contractor's obligation to replace or repair defective materials and faulty
workmanship for a minimum period of one (1) year after Final Payment and shall be written in
an amount equal to ONE HUNDRED PERCENT (100%) of the CONTRACT SUM, as adjusted
FT.A.-25



(if at all).

20. SEISMIC SAFETY

REQUIREMENTS

42 U.S.C. 7701

et seq. 49

CFR Part 41

Seismic Safety - The contractor agrees that any new building or addition to an existing building
will be designed and constructed in accordance with the standards for Seismic Safety required in

Department of Transportation Seismic Safety Regu
compliance to the extent required by the regulation.
work performed under this contract including work
compliance with the standards required by the Seisz
compliance issued on the project.

lations 49 CFR Part 41 and will certify to

The contractor also agrees to ensure that all
performed by a subcontractor is in
nic Safety Regulations and the certification of

21. ENERGY CONSERVAT

ION REQUIREMENTS

42 U.S.C. 632

1 et seq.

49 CFR Part 18

Energy Conservation - The contractor agrees to comply with mandatory standards and policies

relating to energy efficiency which are contained in
compliance with the Energy Policy and Conservatic

the state energy conservation plan issued in
n Act.

22. RECYCLED

PRODUCTS

42 U.S.C.

6962

40 CFR qut 247
Executive Order 12873

Recovered Materials - The contractor agrees to comply with all the requirements of Section

6002 of the Resource Conservation and Recovery

ct (RCRA), as amended (42 U.S.C. 6962),

including but not limited to the regulatory provisions of 40 CFR Part 247, and Executive Order

12873, as they apply to the procurement of the item
247.

s designated in Subpart B of 40 CFR Part

23. PRIVACY ACT

5 US.C.

552

Contracts Involving Federal Privacy Act Requirements - The following requirements apply

to the Contractor and its employees that administer,
FT.A.-26
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Federal Government under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its employees with, the
information restrictions and other applicable requirements of the Privacy Act of 1974,

5U.S.C. § 552a. Among other things, the Contractor agrees to obtain the express consent of the
Federal Government before the Contractor or its employees operate a system of records on behalf
of the Federal Government. The Contractor understands that the requirements of the Privacy
Act, including the civil and criminal penalties for violation of that Act, apply to those individuals
involved, and that failure to comply with the terms of the Privacy Act may result in termination
of the underlying contract.

(2) The Contractor also agrees to include these requirements in each subcontract to administer
any system of records on behalf of the Federal Government financed in whole or in part with
Federal assistance provided by FTA.

F.T.A.-27



~ Davis Bacon Act Requirements

s SECTION 1606 PREVAILING WAGES — DAVIS BACON ACT AND
REQUIREMENTS

Section 1608 of the Recovery Act requires that all laborers and mechanics
employed by contraciors and subcontraciors on projecis funded directly by or
assisted in whole or in part by Recovery Act Funds shall be paid wages at rates
not less than those prevailing on projects of a similar character in the locslity as
detarmined by the Secretary of Labor in accordance with subchapter IV of
chapter 31 of title 40, United States Code. Pursuant to Reorganization Plan No.
14 and the Copelend Act, 40 U.S.C. 3145, the U.S. Depariment of Labor has
issued regulations at 28 CFR Paris 1, 3, and § to implement the Davis-Bacon
and related Acts. Regulations in 29 CFR 5.5 insitruct agencies concsming
application of the standard Davis-Bacon contract clauses set forth in that section.

« Post the raguired Poster (WH 1321) and applicable wage rates at the

consiructiorn: site:
hitp://www.dol.goviesafwhd/programs/dbrafwh 1321.him

» Use either the DOL Payroli Form WH 347 and weekly Statement of Compliance

or a payroll form with alf of the same data elements as the DOL Payroll Form
WH347 and a separate Statement of Compliance. Payroll Form WH347:

hitp://www. dol.goviesaiwhd/programs/dbra/wh 347 him
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INTRODUCTION

The purpose of this Guide is to explain in simple and|non-bureaucratic terms exactly what is required of
contractors and subcontractors working on construction projects covered by Federal Davis-Bacon
prevailing wage and reporting requirements. HUD's Office of Labor Relations is providing this Guide as a
service to assist you in better understanding your lab\or standards and compliance responsibilities. This
Guide has been developed in consultation with the Department of Labor's Wage and Hour Division. This

guide has also been edited by the State of Arizona Department of Housing, CDBG Program, for
applicability to the state’s program requirements.

There are three chapters in this Guide. The first chapter provides a brief description of the laws and
regulations associated with Federal labor standards administration and enforcement and discusses both
what's in your contract that requires Davis-Bacon compliance as well as your responsibilities. The second
chapter deals with labor standards and payroll reporting requirements. The third chapter discusses what

can happen in the event there is a dispute about the wage rates that should be (or have been) paid and

any back wages that may be due.

This Guide is focused primarily on the requirements and responsibilities associated with HUD-assisted
construction work subject to Davis-Bacon wage rates, but the guidance is also generally applicable to
Davis-Bacon covered projects administered by other Federal agencies.

|

Not all HUD construction projects are covered by Davis-Bacon wage rates. For the purpose of this Guide,
we shall assume that a determination has already been made that Davis-Bacon wage rates are applicable.

B Look for these boxes throughout this Guidé for time saving tips, cross references, and other
helpful information. ‘

Visit the Office of Labor Relations on the World Widé Web HUD Home Page at htip://www.hud.gov/

and

Arizona Departm;\ent of Housing
CDBG Prpgram
1700 West Washington Street
Phoenix, AZ 85007
Phone: 602/ 771-1000
Fax: 602/ 771-1002
Emait: joyj@housingaz.com
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CHAPTER1 ‘ LAWS, REGULATIONS, CONTFR

The following paragraphs describe what the labor stan
means to you on HUD projects:

1-1 DAVIS-BACON AND OTHER LABOR LAWS.

RACTS AND RESPONSIBILITIES

dards laws and regulations actually say and what it

a. The Davis-Bacon Act (DBA). The Davis-Bacon Act requires the payment of prevailing wage

rates (which are determined by the U.S. Denarfment of Labor) to all laborers and mechanics on

Federal construction projects in excess of $2 000 Construction includes alteration and/or repair,
including painting and decorating, of public bundlngs or public works.

b. The Contract Work Hours and Safety Stan‘dards Act (CWHSSA). CWHSSA requires time and

one-half pay for overtime (O/T) hours (over 4q in any workweek) worked on the covered project.
The CWHSSA applies to both direct Federal contracts and to indirect Federally—assmed contracts
except where the assistance is solely in the nature of a loan guarantee or insurance. CWHSSA
violations carry a liquidated damages penalty ($10/day per violation). Intentional violations of
CWHSSA standards are considered a Federal cnmmal misdemeanor.

& The CWHSSA does not apply to contqacts of $100,000 or less. Even though CWHSSA
overtime pay is not required. Fair Labor Standards Act (FLSA) overtime pay is probably still
applicable. (See also Labor Relations Letter SL-95-01, CWHSSA Coverage threshold for
overtime and health and safety provisions.)

c. The Copeland Act {Anti-Kickback Act). The Copeland Act makes it a crime for anyone to
require any laborer or mechanic (employed on a Federal or Federally-assisted project) to kickback
any part of their wages. The Copeland Act also requires every employer (contractors and
subcontractors) to submit weekly certified payroi! reports (CPRs).

d. The Fair Labor Standards Act (FLSA). Thp FLSA contains Federal minimum wage rates and
overtime (O/T) requirements. These requiremepts generally apply to any labor performed and may
be pre-empted by other Federal standards such as the DBRA prevailing wage requirements and
CWHSSA O/T provisions. Only the DOL has the authority to administer and enforce FLSA. HUD will

refer to the DOL any possible FLSA violations that are found on HUD projects.

1-2 DAVIS-BACON REGULATIONS. The Department of Labor has published rules and instructions

concerning Davis-Bacon and other labor laws in the Code of Federal Regulations (CFR). These regulations
can be found in Title 29 CFR Parts 1, 3, 5, 6 and‘ 7. Part 1 explains how the DOL establishes and
publishes DBA wage determinations and provides instructions on how to use the determinations. Part 3

J

describes Copeland Act requirements for payroll deductions and the submission of weekly certified payroll
reports. Part 5 covers the labor standards provisions that are in your contract relating to Davis-Bacon Act

wage rates and the responsibilities of contractors and
provisions. Part 6 provides for administrative pro
construction and service contracts. Last, Part 7 sets
Board (renamed Administrative Review Board). These
and enforcing the laws.

contracting agencies to administer and enforce the
ceedings enforcing Federal labor standards on
parameters for practice before the Wage Appeals
regulations are used as the basis for administering

& DOL Regulations are available on-line on

the World Wide Web:

http:/iwww.dol.govidolesa/public/regs/cfriwhdcfr.htm.
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1-3 CONSTRUCTION CONTRACT PROVISIONS. Each contract subject to Federal (Davis-Bacon) labor
standards requirements must contain contract provisions containing labor standards clauses and a Davis-
Bacon wage decision. These documents are normally bound into the contract specifications.

a. The labor standards clauses. The labor standards clauses describe the responsibilities of the
contractor concerning Davis-Bacon wages and obligate the contractor to comply with the labor
requirements. The labor standards clauses also provide for remedies in the event of violations,
including withholding from payments due to the contractor to ensure the payment of wages or
liquidated damages which may be found due. These contract clauses enable the confract
administrator to enforce the Federal labor standards applicable to the project. HUD has standard
forms that contain contract clauses. For example, the HUD-4010, Federal Labor Standards
Provisions, which is used for CDBG and HOME projects.

b. Davis-Bacon Wage Decisions. The Davis-Bacon wage decision is a listing of various
construction work classifications such as Carpenter, Plumber, and Electrician, for example, and the
minimum wage rates (and fringe benefits, where prevailing) that people performing work in those
classifications must be paid.
1-4 RESPONSIBILITY OF THE PRINCIPAL CONTRACTOR. The principal contractor (also referred to as
the prime or general contractor) is responsible for the full compliance of all employers (the contractor,
subcontractors and any lower-tier subcontractors) with the labor standards provisions applicable to the
project. Because of the contractual relationship between a prime contractor and his/her subcontractors,

questions to, or from, or about subcontractors should always be channeled through the prime contractor.

@ To make this Guide easier to understand, the term "prime contractor™ will mean the
principal contractor; “subcontractor” will mean all subcontractors including lower-tier
subcontractors; and the term "employer” will mean all contractors as a group, including the
prime contractor and any subcontractors and lower-tier subcontractors.

1-5 RESPONSIBILITY OF THE CONTRACT ADMINISTRATOR. The contract administrator(s) is
responsible for the proper administration and enforcement of the Federal labor standards provisions on
contracts covered by Davis-Bacon requirements and will likely be local grantee staff or under contract to
the local governement. We use this term to represent the person (or persons) who will provide labor
standards preconstruction advice and support to you and other project principals (for example, the owner,
sponsor, architect), including providing the proper Davis-Bacon wage decision (see paragraph 2-1, The
Wage Decision) and ensuring that the wage decision and contract clauses are incorporated into the
contract for construction.

The DOL also has a role in monitoring Davis-Bacon administration and enforcement. A DOL investigator or
other DOL representative may visit Davis-Bacon construction sites to interview construction workers or

review payroll information.

& All communications to or from the prime contractor concerning the labor standards applicable
to a particular contract, or concerning compliance with those standards should go through the

contract administrator.

Labor Standards Handbook 14-7
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CHAPTER 2 HOW TO COMPLY WITH LABOR STANDARDS AND PAYROLL REPORTING
” REQUIREMENTS

WHERE TO START? Now that you know you're on a Davis-Bacon project and you know some of the legal
and practical implications, what's next?

SECTION1 THE BASICS
2-1 THE WAGE DECISION. Davis-Bacon iabor standards stipulate the wage payment requirements for

Nk Pkt DMy gsantnmrn Dondin - 7 7 H
Carpenters, Electricians, Plumbers, Roofers, Laborers, and other construction work classifications that may

be needed for the project. The Davis-Bacon wage decision that applies to the project contains a schedule
of work classifications and wage rates that must be followed. If you don't have it already (and by now you
should), you'll want to get a copy of the applicable Dav{s—Bacon wage decision.

& Remember, the wage decision is containéd in the contract specifications along with the labor
standards clauses. See §[7-3, Construction Contract Provisions. _

a. The work classifications and wage rates. A Davis-Bacon wage decision is simply a listing of
different work classifications and the minimum wage rates that must be paid to anyone performing
work in those classifications. You'll want to make sure that the work classification(s) you need are
contained in the wage decision and make certain you know exactly what wage rate(s) you will need
to pay. Some wage decisions cover severan‘l counties and/or types of construction work (for
example, residential and commercial work) and can be lengthy and difficult to read. Contact the
contract administrator (HUD Labor Relations field staff or local agency staff) if you have any trouble

reading the wage decision or finding the work cléssiﬂcation(s) you need.

b. Posting the wage decision. If you are the prime contractor, you will be responsible for posting a

copy of the wage decision (or the Project Waée Rate Sheet) and a copy of a DOL poster called
Notice to Employees at the job site in a place; that is easily accessibie to all of the construction
workers employed at the project and where the wage decision and poster won't be destroyed by

wind or rain, etc. The Notice to Employees poster is also available with Spanish text.

2-2 ADDITIONAL &QUOT:TRADESQUOT; CLASSIFICATIONS AND WAGE RATES. What if the work
classification you need isn't on the wage decisionf If the work classification(s) that you need doesn't
appear on the wage decision, you will need to request an additional classification and wage rate. This
process is usually very simple and you'll want to start the request right away. Basically, you identify the
classification you need and recommend a wage rate fpr DOL to approve for the project. There are a few
rules about additional classifications; you'll find these rules in the DOL regulations, Part 5, and in the labor

. . |
clauses in your contract. The rules are summarized for you here:

|
a. Additional classification rules. Additional classifications and wage rates can be approved if.
1) The requested classification is used ﬂy construction contractors in the area of the project.

(The area is usually defined as the county where the project is located).

2) The work that will be performed by tt}me requested classification is not already performed

by another classification that is already on the wage decision. {In other words, if there
already is an Electrician classification and wage rate on the wage decision you can't request

another Electrician classification and raté,)

3) The proposed wage rate for the requested classification "fits” with the other wage rates
already on the wage decision. (For| example, the wage rate proposed for a trade
classification such as Electrician must be at least as much as the lowest wage rate for other
trade classifications already contained in the wage decision.) And,
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4) The workers that will be employed in the added claésiﬂcation (if it is known who the
workers arefwill be), or the workers' representatives, must agree with the proposed wage
rate.

b. Making the request. A request for additional classification and wage rate must be made in
writing through the contract administrator. (If the contract administrator is a local agency, the
agency will send the request to the HUD Labor Relations staff.) If you are a subcontractor, your
request should also go through the prime contractor. All you need to do is identify the work
classification that is missing and recommend a wage rate (usually the rate that employer is already
paying to the employees performing the work) for that classification. You may also need to describe
the work that the new classification will perform. _

¢. DOL review and decision. The contract administrator will then send the request to the
Department of Housing, CDBG Program. The request is then forwarded the Department of Labor
for approval. The DOL will respond to Housing in writing about the additional classification and
wage rate request. Housing will notify the contract administrator of the DOL decision in writing. If
the DOL approves the request, the prime contractor must post the approval notice on the job site
with the wage decision. '

If the DOL does not approve the request, you will be notified about what classification and wage
rate should be used for the work in question.

2.3 CERTIFIED PAYROLL REPORTS. You'll need to submit a weekly certified payroll report beginning
with the first week that your company works on the project and for every week afterward until your firm has
completed its work. It's always a good idea to number the payroll reports beginning with #1 and to clearly

mark your last payroll for the project "Final."
a. Payroll formats. The easiest form to use is DOL's LS4, Payroll. A sample copy of the LS4 is
included in the back of this Guide. Also, the contract administrator can provide a few copies of the
LS-4 that you can reproduce. ’

& You are not required to use Payroll Form LS-4. You are welcome to use any other type of
payroll, such as computerized formats, as long as it contains all of the information that is
required on the LS4.

b. Payroll_certifications. The weekly payrolls are called cerfified because each payroll is signed
and contains language certifying that the information is true and correct. The payroll certification
language is on the LS-5 Statement of Compliance. If you are using another type of payroll format
you may attach the certification. A copy of the LS-5 is included in the back of this Guide. Copies of
the LS-5 are also available from the contract administrator.

c. "No work" payrolls. "No work" payrolls may be submitted whenever there is a temporary break
in your work on the project. (See Tip Box, below, for “no work™ payroll exemption!) For example, if
your firm is not needed on the project right now but you will be retuming to the job in a couple of
weeks. However, if you know that your firm will not be working on the project for an extended period

_ of time, you may wish to send a short note to the contract administrator to let them know about the
break in work and to give an approximate date when your firm will return to the project. If you send
a note, you do not need to send "no work" payrolls.

@ [f you number your payroll reports consecutively, you do not need to submit "no work"
payrolls!
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d. Payroll review and submission. The pnme contractor should review each subcontractor's
‘payroll reports for compliance prior to submlttlng the reports to the contract administrator.

Remember, the prime contractor is responsablé for the full compliance of all subcontractors on the

contract and will be held accountable for any w%age restitution that may be found due to any laborer
or mechanic that is underpaid and for any liquidated damages that may be assessed for overtime
violations. All of the payroll reports for any project must be submitted to the contract administrator

through the prime contractor.

® An alert prime contractor that reviews subcontractor payroll submissions can detect any
misunderstandings early, prevent costly underpayments and protect itself from financial loss
should underpayments occur.

e. Payroll retention. Every contractor (including every subcontractor) must keep a complete set of
their own payrolls and other basic records such as time cards, for a Davis-Bacon project for at least
3 years after the project is completed. The pnme contractor must keep a complete set of all of the
payrolls for every contractor (including subcontractors) for at least 3 years after completion of the
project. )

f. Payroll inspection. in addition to submuttmg payrolls to the contract administrator, every
contractor (including subcontractors) must make; their own copy of the payrolls available for review
or copying to any authorized representative from HUD or from DOL.

2-4 DAVIS-BACON DEFINITIONS. Before we discuss how to complete the weekly payroll forms, we need
to review a couple of definitions. These definitions can help you understand what will be required of you:

a. Laborer or mechanic. "Laborers" and ° mechamcs mean anyone who is performing construction
work on the project, including trade j journeymen (carpenters, plumbers, sheet metal workers, etc.),
apprentices, trainees and, for CWHSSA purposes watchmen and guards. “"Laborers" and
“mechanics” are the two groups of workers that must be paid not less than Davis-Bacon wage
rates.
1) Working foremen. Foremen or supervisors that regularly spend more than 20% of their
time performing construction work are covered "laborers" and "mechanics" for labor
standards purposes.

2) Exclusions. People whose duties are primarily administrative, managerial or clerical are
not laborers or mechanics. For exan?ple office staff, timekeepers, messengers, etc.
(Contact the contract administrator if you have any questions about whether a particular

employee is excluded.) (

b. Emplovee. Every person who performs the work of a laborer or mechanic is "employed"
regardless of any coniractual relationship which may be alleged to exist between a contractor or
subcontractor and such person. This means th“at even if there is a contract between a contractor
and a worker, the contractor must make sure that the worker is paid at least as much as the wage
rate on the wage decision for the classification of work they perform.

© Labor Relations Letters and other helpful\ Labor relations publications are available at HUDs
website (see /ntroduction at the beginning of this Guide.

c. Apprentices and trainees. The only worker‘s who can be paid less than the wage rate on the
wage decision for their work classification are ‘apprentlces and “frainees" registered in approved
apprenticeship or training programs, mciudmg Step-Up apprenticeship programs designed for
Davis-Bacon construction work. Approved programs are those which have been registered with the
DOL, Bureau of Apprenticeship and Training (BAT) or with a BAT-recognized State Apprenticeship
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Agency (SAC). Apprentices and trainees are paid wage rates in accordance with the wage
schedule in the approved program.

{® Most often, the apprentice/trainee wage rate is expressed as a series of percentages tied to
the amount of time spent in the program. For example, 0-6 months: 65%, 6 months - 1 year:
70%; etc. The percentage is applied to the journeyman's wage rate. On Davis-Bacon projects,
the percentage must be applied to the journeyman's wage rate on the applicable wage decision
for that crait.

1) Probationary apprentice. A "probationary apprentice” can be paid as an apprentice (less
than the rate on the wage decision) if the BAT or SAC has certified that the person is eligible

for probationary employment as an apprentice.

2) Pre-apprentice. A "pre-apprentice”, that is, someone who is not registered in a program
and that hasn't been BAT- or SAC-certified for probatlonary apprenticeship is nof
considered to be an "apprentice" and must be paid the full journeyman's rate on the wage
decision for the classification of work they perform.

3) Ratio of apprentices and trainees to journeymen. The maximum number of

apprentices or trainees that you can use on the job site cannot be more than the ratio of
apprentices or trainees to journeymen allowed in the approved program.

Prevailing wages or wage rates. Prevailing wage rates are the wage rates listed on the wage
decnsnon for the project. The wage decision will list a minimum basic hourly rate of pay for each work
classification. Some wage decisions include fringe benefits, which are usually listed as an hourly
fringe rate. If the wage decision includes a fringe benefit rate for a classification, you will need to
add the fringe benefit rate to the basic hourly rate unless you provide bona fide fringe benefits for
your employees.

#* Note that the fotal hourly wage rate paid to any laborer or mechanic (basic wage or basic
wage plus fringe benefits) may be no less than the total wage rate (basic wage or basic wage
plus frmge benefits) on the wage decision for their craft. If the value of the fringe benefit(s) you
provide is less than the fringe benefit rate on the wage decision, you will need to add the
balance of the wage decision fringe benefit rate to the basic rate paid to the employee. For
example, if the wage decision requires $10/hour basic rate plus $5/hour fringe benefits, you
must pay no less than that total ($15/hour) in the basic rate or basic rate plus whatever fringe
benefit you may provide.

e. Fringe benefits include health insurance, retirement, life insurance, vacation and some
contributions to training funds. Fringe benefits do not include employer payments or contributions
required by other Federal, State or local laws, such as the employer's contribution to Social Security
or some disability insurance payments.

f. Site of work. The "site of work" is where the Davis-Bacon wage rates apply. Usually, this means
the boundaries of the project. "Site of work” can also include other adjacent or nearby property used
by a contractor or subcontractor in the construction of the project, like a fabrication site.

g. Overtime. Overtime hours are defined as all hours worked on the site of the work in excess of 40
hours in any work week. Overtime hours must be paid at no less than one and one-half times the
regular rate of basic pay plus the straight-time rate of any required fringe benefits.

h. Deductions. You may make payroll deductions as permitted by DOL Regulations 29 CFR Part 3.
These regulations prohibit the employer from requiring employees to "kick-back" any of their
earnings. Allowable deductions include employee obligations for income taxes, Social Security

Labor Standards Handbock - 14-11
February 2003 :



payments, insurance premiums, retirement, savings accounts, and any other legally-permissible
deduction authorized by the employee. Deducticns may also be made for payments on judgements
and other financial obligations legally imposed against the employee.

i. Proper designation of trade. You must select a work classification on the wage decision for
each worker based on the actual type of work h‘e/she performed and you must pay each worker no
less than the wage rate on the wage decision f9r that classification regardiess of their level of skill.
in other words, if someone is performing carpeptry work on the project, they must be paid no less
than the wage rate on the wage decision for Carpen‘ters even if tihey aren't considered by you to be
fully trained as a Carpenter. Remember, the only people who can be paid less than the rate for
their craft is apprentices and trainees registered in approved programs.

1) Split-classification. If you have e‘mployees that perform work in more than one
classification, you can pay the wage r‘ates specified for each classification only if you
maintain accurate time records showing the amount of time spent in each classification of
work. If you do not maintain accurate time records, you must pay these employees the

highest wage rate of all of the classifications of work performed.
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SECTION i REPORTING REQUIREMENTS

2-5 COMPLETING A PAYROLL REPORT. What information has to be reported on the payroll form?
The weekly payroll form doesn't ask for any information that you don't already need to keep for wage
payment and tax purposes. For example, you need to know each employee's name, address and social
security number, his or her work classification (who is working for you and what do they do?), the hours
worked during the week, his or her rate of pay, the gross amount earned (how much did they eam?), the
amounts of any deductions for taxes, etc., and the net amount paid (how much should the paycheck be
made out for?). No more information than you need to know in order to manage your work crew and make

~ certain they are paid properly. And, certainly, no more information than you need to keep for IRS, Social

Security and other tax and employment purposes.

© FOR_MOST CONTRACTORS, THE WEEKLY CERTIFIED PAYROLL IS ALL THE

PAPERWORK THAT IS REQUIRED FOR A DAVIS-BACON PROJECT!

a. Project and contractor/subcontractor information. Each payroll should show the contractor or
subcontractor's name and address, the project name and number, and the week ending date.

Indicate the dates in the spaces provided. Numbering payrolls is optional but strongly
recommended. '

b. Employee information. The first payroll on which each employee appears must contain the
employee's name, address and Social Security Number. Afterward, the address and Social Security

Number only need to be reported if there is a change in this information.

c. Work Classification. Each employee must be classified in accordance with the wage decision
based on the type of work they actually perform.

1) Apprentices or Trainees. The first payroll on which any apprentice or trainee appears
must be accompanied by a copy of that apprentice's or trainee's registration in an approved
program. A copy of the portions of the approved program pertaining to the wage rates and
ratios shall also accompany the first LS-4 on which the first apprentice or trainee appears.

2) Split classifications. For employees in split classifications, list the employees once for
each classification, distributing the hours of work accordingly, and reflecting the rate of pay
and gross earnings for each classification. Deductions and net pay may be based upon the
total gross amount earned for all classifications.

d. Hours Worked. The payroll should show ONLY the regular and overtime hours worked on this
project. Show both the daily and total weekly hours for each empioyee. If an employee performs
work at job sites other than the project for which the payroll is prepared, those "other job" hours
should not be reported on the payroll. In these cases, you should list the employee's name,
classification, hours for this project only, the rate of pay and gross earnings for this project, and the
gross earned for all projects. Deductions and net pay may be based upon the employee's total
earnings (for all projects) for the week.

e. Rate of Pay. Show the basic hourly rate of pay for each employee for this project. If the wage
decision includes a fringe benefit and you do nof participate in approved fringe benefit programs,
add the fringe benefit rate to the basic hourly rate of pay. Also list the overtime rate if overtime
hours were worked.

# Remember, the overtime rate is computed at one and one-half times the basic rate of pay
plus any fringe benefits. For example, if the wage decision requires $10/hour basic plus $5/hour
fringe benefits, the overtime rate would be: ($10 x 1%) + $5 = $20/hour.
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f. Gross Wages Earned. Show the gross amount of wages earned for work performed on this
project. Note: For employees with work hours and eamings on other projects, you may show gross
wages for this project over gross earnings all projects (for example, $425.40/$764.85) and base
deductions and net pay on the "all projects" earnings.

g. Deductions. Show the amounts of any deductions from the gross eamings. "Other" deductions
should be identified (for exampie, Savings Accpunt or Loan Repayment). Any voluntary deduction
(that is, not required by law or by an order of a proper authority) must be authorized in writing by the
empioyee. A LS-15 signed by the employee is all that is needed and shouid accompany the first
payroll on which the other deduction appears.

@ Only one employee authorization is needed for recurring (e.g., weekly) other deductions.
Wiritten employee authorization is not required for income tax and Social Security deductions.

h. Net Pay. Show the net amount of wages paid.

i. Statement of Compliance. The Statement of Compliance is the certification. It is located on the
reverse side of a standard payroll form (LS-4) or on form LS-5. Be sure to complete the identifying
information at the top, particularly if you are attaching the Statement of Compliance to an alternate
payroll form such as a computer payroll. Also, you must check either 4(a) or 4(b) if the wage
decision contains a fringe benefit. Checking 4(a) indicates that you are paying required fringe
benefits to approved plans or programs; and 4(b) indicates that you are paying any required fringe
benefit amounts directly to the employee by adqing the fringe benefit rate to the basic hourly rate of
pay. If you are paying a portion of the required fringe benefit to programs and the balance directly to

the employee, explain those differences in box 4(c).

j- Signature. Make sure the payroll is signed with an original signature. The payroll must be signed
by a principal of the firm (owner or officer such as the President, Treasurer or Payroll Administrator)
or by an authorized agent (a person authorized‘ by a principal in writing to sign the payroll reports).
Signature authorization (for persons other than a principal) should be submitted with the first payroll
signed by such an agent. ‘

 Only one Statement of Compliance is required for each employer's weekly payroll no matter how

many pages are needed to report the employee data.

Labor Standards Handbook 14-14
February 2003




SECTION Il PAYROLL REVIEWS AND CORRECTIONS

2-6 COMPLIANCE REVIEWS. The contract administrator or other inspector may visit the project site and
interview some of the workers concerning their employment on the project. In addition, the contract
administrator will periodically review payrolls and related submissions, comparing the interview information
to the payrolls, to ensure that the labor standards requirements have been met. You will be notified by the
contract administrator if these reviews find any discrepancies or errors. You will be given instructions about
what steps must be taken to correct any problems.

a. On-site interviews. Every employer (contractor, subcontractor, etc.) must make their employees

available for interview at the job site with the contract administrator, other local government,
Department of Housing, HUD or DOL representative. The interviews are confidential and the
employee will be asked about the kind of work they perform and their rate of pay. Every effort will
be made to ensure that these interviews cause as little disruption as possible to the on-going work.
The interviewer will record the interview information, usually on a form LS-9, Employee Interview.

b. Project payroll reviews. The contract administrator will compare the information on the
interview forms to the corresponding payrolis to ensure that the workers are properly listed on the
payrolls for the days, work classification and rate of pay. The contract administrator will also review
the payroll submissions to make certain that the payrolls are complete and signed; that employees
are paid no less than the wage rate for the work classification shown; apprentice and trainee
certifications are submitted (where needed), employee authorizations for other deductions are

submitted (where needed); etc.

2-7 TYPICAL PAYROLL ERRORS AND REQUIRED CORRECTIONS.‘The following paragraphs describe
common payroll errors and the corrective steps you must take.

a. Inadeguate payroll information. If the alternate payroll (such as a computer payroll) does not
contain all of the information that would be on the optional form LS-4, the employer will be asked to

resubmit the payrolls on an acceptable form.

b. Missing addresses and Social Security Numbers. If the first payroll on which an employee

appears does not contain the employee's address and Social Security Number, the employer will be
asked to supply the missing information. A short note providing the information is all that is needed.

c. Incomplete payrolls. If the information on the payroll is not complete, for example, if work
classifications or rates of pay are missing, the employer will be asked to send a corrected payroll.

d. Classifications. If the payrolls show work classifications that do not appear on the wage
decision, the employer will be asked to reclassify the employees in accordance with the wage
decision or the employer may request an additional classification and wage rate (See paragraph
2-2). If reclassification results in underpayment (the wage rate paid on the payroll is less than the
rate required for the new classification, the employer will be asked to pay wage restitution to all
affected reclassified employees. (See paragraph 2-8 for instructions about wage restitution.)

e. Wage Rates. If the wage rates on the payroll are less than the wage rates on the wage decision
for the work classification reported, the employer will be asked to pay wage restitution to all affected
employees.

f. Apprentices and trainees. If a copy of the employee(s) registration or approved program ratio
and wage schedule is not submitted with the first payroil on which an apprentice or trainee appears,
the employer will be asked to submit a copy of each apprentice's or trainee's registration and/or the
“approved program ratio and wage schedule. If the ratio of apprentices or trainees to journeymen on
the payroll is greater than the ratio in the approved program, the employer will be asked to pay
wage restitution to any excess apprentices or trainees. Also, any apprentice or trainee that is not
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registered in an approved program must receive the journeyman's wage rate for the classification of
work they performed. .

g. Overtime. If the employees did not receive at least time and one-half for any overtime hours
worked on the project, the following will occur;

1) If the project is subject to CWHSSA overtime requirements, the employer will be asked to
pay wage restitution for all overtime hours worked on the project (overtime hours worked at
other projects are not subject to CWHSSA) The employer may also be liable to the United
States for liquidated damages computed at $10 per day per violation. Or,

2) If the project is not subject to CWHSSA, the employer will be notified of the possible
FLSA overtime violations. Also, the Labor Relations staff may refer the violations to the DOL
for further review.

h. Computations. If the payfoll computations (hours worked times rate of pay) or extensions
(deductions, net pay) show frequent errors, the employer will be asked to take greater care. Wage

restitution may be required if underpayments resulted from the errors.

i. Deductions. If there are any "Other" deductlons that are not identified, or if employee
authorization isn't provided, or if there is any upusua! (very high, or large number) deduction activity,
the employer will be asked to identify the deductions, provide employee authorization or explain
unusual deductions, as necessary.

j. Fringe benefits. If the wage decision oontams fringe benefits but the payroll does not indicate
how fringe benefits were paid [neither 4(a) nor 4(b) is marked on the payroll form], the employer
may be asked to submit corrected payrotls and will be required to pay wage restitution if
underpayments occurred. However, if the basig hourly rates for the employees are at least as much
as the total wage rate on the wage decision (basic hourly rate plus the fringe benefit rate), no
correction is necessary.

k. Signature. If the payroll Staternent of Compliance is not signed or is missing, the employer will

be asked to submit a signed Statement of Compliance for each payroll affected.

. On-site interview comparisons. If the coméearison of on-site interviews to the payrolls indicates
any discrepancies (for example, the employee does not appear on the payroll for the date of the

interview), the employer will be asked to submit a corrected payroll report.

2-8 RESTITUTION FOR UNDERPAYMENT OF WAGES. Where underpayments of wages have occurred,
the employer will be required to pay wage restitution to the affected employees. Wage restitution must be

paid promptly in the full amounts due, less permissible and authorized deductions.

a. Notification to the prime contractor. The contract administrator will notify the prime contractor
in writing of any underpayments that are foumd during payroll or other reviews. The notice will
describe the underpayments and provide instructions for computing and documenting the restitution
to be paid. The prime contractor is allowed 30 days to correct the underpayments. Note that the
prime contractor is responsible to the contract ‘administrator for ensuring that restitution is paid. If
the employer is a subcontractor, the subcor‘ntractor will usually make the computations and
restitution payments and furnish the required documentation through the prime contractor.

b. Computing wage restitution. Wage restltutlon is simply the difference between the wage rate
paid to each affected employee and the wage rate requlred on the wage decision for all hours
worked where underpayments occurred. The difference in the wage rates is called the adjustment
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rate. The édjustment rate times the number of hours involved equals the gross amount of restitution
due.

c. Correction payrolis. The employer will be required to report the restitution paid on a correction
certified payroll. The correction payroll will reflect the period of time for which restitution is due (for
example, Payrolls #1 through #6; or a beginning date and ending date). The correction payroll will
list each employee to whom restitution is due and their work classification; the total number of work
hours involved (daily hours are usually not applicable for restitution); the adjustment wage rate (the

EEEL o mam s b n s H id)- ih it
difference between the required wage rate and the wage rate paid); the gross amount of restitution

due; deductions and the net amount to be paid. A signed Statement of Compliance must be
attached to the corrected payroll.

d. Employee signature. Each employee who has received restitution signs the correction payroll
as evidence of their receipt of the payment.

e. Review of correction CPR. The contractor administrator will review the correction payroll to
ensure that full restitution was paid. The prime contractor shall be notified in writing of any
discrepancies and will be required to make additional payments, if needed, documented on a
supplemental correction payroll within 30 days.

f. Unfound workers. Sometimes, wage restitution cannot be paid to an affected employee
because, for example, the employee has moved and can't be located.

In these cases, at the end of the project the prime contractor will be required to place in a deposit or
escrow account an amount equal to the total amount of restitution that could not be paid because
the employee(s) could not be located. The contract administrator will continue to attempt to locate
the unfound workers for 3 years after the completion of the project. After 3 years, any amount
remaining in the account for unfound workers will be credited and/or forwarded by the contract
administrator to Housing which shall send it to HUD.
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CHAPTER 3 LABOR STANDARDS DISPUTES, ADMINISTRATIVE REVIEWS,
WITHHOLDING AND DEPOSITS AND ESCROW ACCOUNTS

WHAT HAPPENS WHEN THINGS GO WRONG?

3-1 INTRODUCTION. Even in the best of circumstances, things can go wrong. In a Davis-Bacon context,
"things going wrong" usually means there's a difference of opinion - a dispute - about whether and to what
extent underpayments have occurred. These disputes jare usually between the contract administrator and
one or more employers (the prime contractor and/or a subcontractor). The dispute may involve something
simple such as an additional classification request that is pending before the DOL; or something as
significant as investigative findings following a mmplaiﬁt of underpayment. This chapter discusses some of
what you may expect and what you can do to make your views known and to [essen any delays.

3-2 ADMINISTRATIVE REVIEW ON LA_BOR STANW As mentioned in the Introduction,
above, a dispute about labor standards and compliance can arise for a number of reasons. The labor
standards clauses in your contract and DOL regulatloHs provide for administrative review of issues where

there is a difference of views between the contract administrator and any employer. The most common

circumstances include:

a. Additional classifications and wage rates. Additional classification and wage rate requests are
sometimes denied by the DOL. An empioyef that is dissatisfied with the denial can request

reconsideration by the DOL Wage and Hour Aqministrator. The employer may continue to pay the

wage rate, as requested, until a final decision i§ rendered on the matter. When the final decision is
known, the employer will be required to pay any additional wages that may be necessary to satisfy

the wage rate that is established.

1) Reconsideration. . The DOL normally identifies the reasons for denial in its response to
the request. Any interested person (for example, the contract administrator, employer,
representatives of the employees) may‘r request reconsideration on the decision on the
additional classification request. The request for reconsideration should be made in writing
and should thoroughly address the demal reasons identified by the DOL. Requests for
reconsideration should be made through the contract administrator. (See 1[2-2(d), and also

DOL Regulations 29 CFR 1.8.) ‘

2) Administrative Review Board. Any interested party may request a review of the
Administrator's decision on recons:deratnpn by the Administrative Review Board (formerly,
Wage Appeals Board). DOL regulations 28 CFR Part 7 explain the procedures for such

reviews. (See also 29 CFR 1.9.)

b. Findings of underpayment. Compliance rev‘iews and other investigations may result in findings
of underpayment. The primary goal in every case and at every step in this process is to reach
agreements about who may have been underpaxd and how much wage restitution may be due and,
of course, to deliver restitution to any underpa‘sd workers. The contract administrator will usually
work informally with you to reach such agregments You will have an opportunity to provide
additional information to the contract administrator that may explain apparent inconsistencies and/or

resolve the discrepancies.

If informal exchanges do not result in agreement, the final determination and schedule of wages
due will be presented to you in writing and you will be permitied 30 days in which to correct the
underpayment(s) or to request a hearing on the matter before the DOL. The request for hearing
should be made in writing and should explain what findings are in dispute and the reasons. The
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request should be made through the contract administrator. The contract administrator will submit a
report of the findings and the hearing request to the DOL for review and further consideration.

3-3 WITHHOLDING. The contract administrator may cause withholding from payments due to the prime
contractor to ensure the payment of wages which are believed to be due and unpaid, for example, if wage

.underpayments or other violations are not corrected within 30 days after notification to the prime contractor.

Withholding is considered to be serious and is not taken uniess warranted. Very often, the amount kept in

‘retention is sufficient to cover any back wage liability so withholding from payments is not considered

necessary. However, if withholding is deemed necessary, you will be notified in writing. Only the amounts
necessary to meet the contractor's (and/or subcontractor's) liability shall be withheid.

® Remember, the prime contractor is responsible and will be held liable for any wage restitution
that is due to any worker employed in the construction of the project, including workers employed
by subcontractors and any lower-tier subcontractors. See {[7-4, Responsibility of the Principal
Contractor, and §2-8(a),Restitution for underpayment of wages.

3-4 DEPOSITS AND ESCROWS. In every case, we attempt to complete compliance actions and resolve
any disputes before the project is completed and final payments are made. Sometimes, corrective actions
or disputes continue after completion and provisions must be made to ensure that funds are available to
pay any wage restitution that is uitimately found due. In these cases, we allow the project to proceed to
final closings and payments provided the prime contractor deposits an amount equal to the potential
liability for wage restitution and liquidated damages, if necessary, in a special account. The deposit or
escrow account is controlled by the contract administrator. When a final decision in rendered, the contract

" administrator makes disbursements from the account in accordance with the decxsmn Deposit/escrow

accounts are established for one or more of the following reasons:

a. Where the parties have agreed to amounts of wage restitution that are due but the employer
hasn't furnished evidence yet that all of the underpaid workers have received their back wages. The
deposit is equal to the amount of restitution due to workers lacking payment evidence. As proper
documentation is received, amounts corresponding to the documentation is returmed to the
depositor. Amounts for any workers who can not be located are held in the escrow account for three
years and disbursed as described in {]2-8(f) of this Guide.

b. Where underpayments are suspected or alleged and an investigation has not yet been
completed. The deposit is equal to the amount of wage restitution and any fiquidated damages, if
applicable, that is estimated to be due. If the final determination of wages due is less than the
amount estimated and placed in the escrow account, the escrow will be reduced to the final amount
and the difference will be retumed to the depositor. If the parties agree to the investigative findings,
the amounts due to the workers will be disbursed from the escrow account in accordance with the
schedule of wages due. Amounts for unfound workers will be retained as described above (See fj2-
8() and 3-4(a)).

If the parties do not agree and an administrative hearing is requested, the escrow will be maintained
- as explained in §]3-4(c), below.

¢. Where the parties are waiting for the outcome of an administrative hearing that has been or will
be filed contesting a final determination of wages due. The deposit shall be equal to the amount of
wage restitution and liquidated damages, if applicable, that have been determined due. Once a final
decision is rendered, disbursements from the escrow account are made in accordance with the

decision.

Labor Standards Handbook _ 14-19
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3-5 DEBARMENT. Contractors and/or subcontractors that are found by the Secretary of Labor to be in
aggravated or willful violation of the labor standards provisions of the Davis-Bacon and Related Acts
{DBRA) will be ineligible (debarred) to participate in ]any DBRA or Davis-Bacon Act contracts for up to 3
years. Debarment includes the contractor or subcontractor and any firm, corporation, partnership or
association in which the contractor or subcontractor h?s a substantial interest. Debarment proceedings can
be recommended by the contractor administrator or can be initiated by the DOL on its motion. Debarment
proceedings are described in DOL regulations 29 CFR 5.12.

Labor Standards Handbook 14-20
February 2003 '
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E- VERIFICATION

To Whom It May Concern:

On behalf of the City of Glendale, we would like to thank you for doing business with us.
As part of our business practice review, and a new state law which took effect October
1, 2008, we are requesting that companies who curmently have contracts with the City of
Glendale, Engineering Division, provide documentation that they have registered with
the E-Veerify System & DUNS (see attached). E:Verify should also include any/all

subcontractors and their employees.

The E-Verify System is currently free to employers. In order to participate, an employer
is required to register online and accept the electronic Memorandum of Understanding,
which specifies the responsibilities of the Social Security Administration, United States
Citizenship and Immigration Services and the employer. You can find more information
about this new law at the Arizona Attorney General website on employer sanctions law

Please submit your verification to the City of Glendale, Engineering Department
Office by fax: Attn: Michasl Johnson 623-816-2861 immediately.

If you have any questions or concems, please do not hesitate to é:ontract the
Engineering Department Office at 623-930-3630.

Thank you for your cooperation.

Sincerely,

City of Glendale
Engineering Depariment
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THE E-VERIFY PROGRAM FOR EMPLOYMENT VERIFICATION
MEMORANDUM OF UNDERSTANDING

ARTICLE |

|
PURPOSE AND erTHORITY _

This Memorandum of Understanding (MOU) setT forth the points of agreement between the
Department of Homeland Security (DHS) and (Employer)
regarding the Employer's participation in the Employment Eligibility Verification Program (E-
Verify). This MOU explains certain features of the E-Verify program and enumerates specific
responsibilities of DHS, the Social Security Adminﬁstration (SSA), and the Employer. E-Verify is
a program that efectronically confirms an employee’s eligibility to work in the United States after
completion of the Employment Eligibility Verification Form (Form 1-9). For covered government
contractors, E-Verify is used to verify the employm:ent eligibility of all newly hired employees and

all existing employees assigned to Federal contracts.

Authority for the E-Verify program is found in Title IV, Subtitle A, of the lllegal Immigration
Reform and Immigrant Responsibility Act of 1996 (IIRIRA), Pub. L. 104-208, 110 Stat. 3009, as
amended (8 U.S.C. § 1324a note). Authority fpr use of the E-Verify program by Federal
contractors and subcontractors covered by the terms of Subpart 22.18, “Employment Eligibility
Verification”, of the Federal Acquisition Regulation (FAR) (hereinafter referred to in this MOU as
a “Federal contractor”) to verify the employment eligibility of certain employees working on
Federal contracts is also found in Subpart 22.18 and in Executive Order 12989, as amended.

|

ARTICLE Il
FUNCTIONS TO BE/PERFORMED

A. RESPONSIBILITIES OF SSA

1. SSA agrees to provide the Employer with a‘vailable information that allows the Employer
to confirm the accuracy of Social Security Numbers provided by all employees verified under

" this MOU and the employment authorization of U.S! citizens.

2. SSA agrees to provide to the Emplqur appropriate assistance with operational
problems that may arise during the Employer's participation in the E-Verify program. SSA
agrees to provide the Employer with names, titles,| addresses, and telephone numbers of SSA

representatives to be contacted during the E-Verify process.

3. SSA agrees to safeguard the information perided by the Employer through the E-Verify
program procedures, and to limit access to such information, as is appropriate by law, to
individuals responsible for the verification of Social}Security Numbers and for evaluation of the
E-Verify program or such other persons or entities who may be authorized by SSA as governed
by the Privacy Act (5 U.S.C. § 552a), the Social Security Act (42 U.S.C. 1306(a)), and SSA
regulations (20 CFR Part 401).

Page 1 of 12|E-Verify MCU for Employes|Revigizn Date 10/280045]
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4. SSA agrees to provide a means of automated verification that is designed (in
conjunction with DHS's automated system if necessary) fo provide confirmation or tentative
nonconfirmation of U.S. citizens’ employment eligibility within 3 Federal Government work days

of the initial inquiry.

5, SSA agrees to provide a means of secondary verification (including updating SSA

records as may be necessary) for employees who contest SSA tentative nonconfirmations that
is designed to provide final confirmation or nonconfirmation of U.S. citizens’ employment
eligibility and accuracy of SSA records for both citizens and aliens within 10 Federal
Government work days of the date of referral to SSA, unless SSA determines that more than 10
days may be necessary. In such cases, SSA will provide additional verification instructions.

B. RESPONSIBILITIES OF DHS

1. After SSA verifies the accuracy of SSA records for aliens through E-Verify, DHS agrees
to provide the Employer access to selected data from DHS's database to enable the Employer
to conduct, 1o the extent authorized by this MOU:

o Automated verification checks on alien employees by electronic means, and

e Photo verification checks {when available) on employees.
2. DHS agrees to provide to the Employer appropriate assistance with operational

problems that may arise during the Employer's participation in the E-Verify program. DHS

agrees to provide the Employer names, titles, addresses, and telephcne numbers of DHS
representatives to be contacted during the E-Verify process. '

3. DHS agrees to provide to the Employer a manual (the E-Verify User Manual) containing
instructions on E-Verify policies, procedures and requirements for both SSA and DHS, including
restrictions on the use of E-Verify. DHS agrees to provide training materials on E-Verify.

4, DHS agrees to provide to the Employer a noftice, which indicates the Employer's
participation in the E-Verify program. DHS also agrees to provide fo the Employer anti-
discrimination notices issued by the Office of Special Counsel for immigration-Related Unfair
Employment Practices (OSC), Civil Rights Division, U.S. Department of Justice.

5. DHS agrees to issue the Employer a user identification number and password that
permits the Employer to verify information provided by alien employees with DHS's database.

6. DHS agrees to safeguard the information provided to DHS by the Employer, and to limit
access to such information to individuals responsible for the verification of alien employment
eligibility and for evaluation of the E-Verify program, or to such other persons or entities as may
be authorized by applicable law. Information will be used only to verify the accuracy of Social
Security Numbers and employment eligibility, to enforce the Immigration and Nationality Act
(INA) and Federal criminal laws, and to administer Federal contracting requirements.

7. DHS agrees to provide @ means of automated verification that is designed (in
conjunction with SSA verification procedures) to provide confirmation or tentative
nonconfirmation of employees’ employment eligibility within 3 Federal Government work days of
the initial inquiry.

Paye 2 of 12)E-Verify MOU for EmployeriRevision Date 10/26/08]
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8. DHS agrees to provide a means of secendary verification (inciuding updating DHS
records as may be necessary) for employees who|contest DHS tentative nonconfirmations and
photo non-match tentative nonconfirmations that is designed to provide final confirmation or
nonconfirmation of the employees' employment eligibility within 10 Federal Government work
days of the date of referral to DHS, unless DHS determines that more than 10 days may be
necessary. In such cases, DHS will provide additional verification instructions.

C. RESF‘ONSIBILITIES OF THE EMPLOYER

1. The Employer agrees to display the notices supplied by DHS in a prominent place that is
clearly visible to prospective employees and all employees who are to be verified through the
system. ‘

2. The Employer agrees to provide to the SSA and DHS the names, titles, addresses, and
telephone numbers of the Employer representatives to be contacted regarding E-Verify.

3. The Employer agrees to become familiar with and comply with the most recent version
of the E-Verify User Manual.

4. The Employer agrees that any Employer Representative who will perform employment
verification queries will complete the E-Verify Tutorial before that individual initiates any

queries.
A. The Employer agrees that all Employer representatives will take the refresher

tutorials initiated by the E-Verify program as a condition of continued use of E-
Verify, including any tutorials for Federal contractors if the Employer is a Federal

contractor.
B. Failure to complete a refresher tutorial will prevent the Employer from continued
use of the program.
5. The Employer agrees to comply with current Form |-9 procedures, with two exceptions:

e If an employee presents a "List B" |dent|"cy document, the Employer agrees to only
accept "List B" documents that contain a photo (List B documents identified in 8 C.F.R.
§ 274a.2(b){(1)(B)) can be presented during ‘the Form |-9 process to establish identity.) If
an employee objects to the photo requirement for religious reasons, the Empioyer

should contact E-Verify at 888-464-4218.

s [If an employee presents a DHS Form |- 551 (Permanent Resident Card) or Form 1-766
(Employment Authorization Document) to complete the Form I-9, the Employer agrees to
make a photocopy of the document and to retain the photocopy with the employee’s
Form I-8. The employer will use the photccopy to verify the photo and to assist DHS
with its review of photo non-matches that are contested by employees. Note that
employees retain the right to present any List A, or List B and List C, documentation to
complete the Form I-9. DHS may in the future designate other documents that activate
the photo screening tool.

8. The Employer understands that participation in E-Verify does not exempt the Employer
from the responsibility to complete, retain, and make available for inspection Forms 1-9 that
relate to its employees, or from other requirements of applicable regulations or laws, including
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the obligation to comply with the antidiscrimination requirements of section 274B of the INA with
respect to Form |-9 procedures, except for the following medified requirements applicable by
reason of the Employer's participation in E-Verify: (1) identity documents must have photos, as
described in paragraph 5 above; (2} a rebuttable presumption is established that the Employer
has not violated section 274A(a)(1)}(A) of the Immigration and Nationality Act (INA) with respect
to the hiring of any individual if it obtains confirmation of the identity and employment eligibility of
the individual in compliance with the terms and conditions of E-Verify; (3) the Employer must
notify DHS if it continues to employ any employee after receiving a final nonconfirmation, and is

“subject to a civil money penalty between $550 and $1,100 for each failure to notify DHS of

continued employment following a final nonconfirmation; (4) the Employer is subject to a
rebuttable presumption that it has knowingly employed an unauthorized alien in violation of
section 274A(a)(1)(A) if the Employer continues to employ an employee after receiving a final
nonconfirmation; and (5) no person or entity participating in E-Verify is civilly or criminally liable
under any law for any action taken in good faith based on information provided through the
confirmation system. DHS reserves the right to conduct Form I-8 compliance inspections during
the course of E-Verify, as well as to conduct any other enforcement activity authorized by law.

7. The Employer agrees to initiate E-Verify verification procedures for new employees
within 3 Employer business days after each employee has been hired (but after both sections 1
and 2 of the Form |-9 have been completed), and to complete as many (but only as many) steps
of the E-Verify process as are necessary according to the E-Verify User Manual. The Employer
is prohibited from initiating verification procedures before the employee has been hired and the
Form 1-8 completed. if the automated system to be queried is temporarily unavailable, the 3-day
time period is extended until it is again operational in order to accommodate the Employer's
attempting, in good faith, fo make inquiries during the period of unavailability. In all cases, the
Employer must use the SSA verification procedures first, and use DHS verification procedures
and photo screening tool only after the SSA verification response has been given. Employers
may initiate verification by notating the Form -9 in circumstances where the employee has
applied for a Social Security Number (SSN) from the SSA and is waiting to receive the SSN,
provided that the Employer performs an E-Verify employment verification query using the
employee’s SSN as soon as the SSN becomes available.

8. The Employer agrees not to use E-Verify procedures for pre-employment screening of
job applicants, in support of any unlawful employment practice, or for any other use not
authorized by this MOU. Employers must use E-Verify for all new employees, unless an
Employer is a Federal contractor that qualifies for the exceptions described in Article 11.D.1.c.
Except as provided in Article 11.D, the Employer will not verify selectively and will not verify
employees hired before the effective date of this MOU. The Employer understands that if the
Employer uses E-Verify procedures for any purpose other than as authorized by this MOU, the
Employer may be subject to appropriate legal action and termination of its access to SSA and
DHS information pursuant to this MOU.

9. The Employer agrees to follow appropriate procedures (see Article [ll. below) regarding
tentative nonconfirmations, including notifying employees of the finding, providing written
referral instructions to employees, allowing employees to contest the finding, and not taking
adverse action against employees if they choose to contest the finding.  Further, when
employees contest a tentative nonconfirmation based upon a photo non-match, the Employer is
required to take affirmative steps (see Article IIl.B. below) to contact DHS with information
necessary to resolve the challenge. _
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10.  The Employer agrees not to take any adve‘rse action against an employee based upon
the employee's perceived employment eligibility status while SSA or DHS is processing the
verification request unless the Employer obtains kqowledge (as defined in 8 C.F.R. § 274a.1(1))
that the employee is not work authorized. The Err‘nployer understands that an initial inability of
the SSA or DHS automated verification system to verify work authorization, a tentative
nonconfirmation, a case in continuance (indicaﬁng the need for additional time for the
government to resclve a case), or the finding of a photo non-match, does not establish, and
should not be interpreted as evidence, that the employee is not work authorized. In any of the
cases listed above, the employee must be provided a full and fair opportunity to contest the
finding, and if he or she does so, the employee may not be terminated or suffer any adverse
employment consequences based upon the employee’s perceived employment eligibility status
(including denying, reducing, or extending work hours, delaying or preventing training, requiring
an employee to work in poorer conditions, refusing to assign the employee to a Federal contract

or other assignment, or otherwise subjecting an eranloyee to any assumption that he or she is

unauthorized to work) until and unless seconda‘ry verification by SSA or DHS has been
completed and a final nonconfirmation has been issued. If the employee does not choose to
contest a tentative nonconfirmation or a photo non-match or if a secondary verification is
completed and a final nonconfirmation is issued, then the Employer can find the employee is not
work authorized and terminate the employee’s employment. Employers or employees with
questions about a final nonconfirmation may call E-Verify at 1-888-464-4218 or OSC at 1-800-

255-8155 or 1-800-237-2515 (TDD).

11.  The Employer agrees to comply with Title VIl of the Civil Rights Act of 1964 and section

274B of the INA by not discriminating uniawfully against any individual in hiring, firing, or
recruitment or referral practices because of his or her national origin or, in the case of a
protected individual as defined in section 274B(a)(3) of the INA, because of his or her
citizenship status, The Employer understands that such illegal practices can include selective
verification or use of E-Verify except as provided in part D below, or discharging or refusing to
hire employees because they appear or sound “foreign® or have received tentative
nonconfirmations. The Employer further understands that any violation of the unfair
immigration-related employment practices provisions in section 274B of the INA could subject
the Employer to civil penalties, back pay awards, and other sanctions, and violations of Title ViI
could subject the Employer to back pay awards, compensatory and punitive damages.
Violations of either section 274B of the INA or Title Vil may also lead to the fermination of its
participation in E-Verify. If the Employer has any |questions relating to the anti-discrimination
provision, it should contact OSC at 1-800-255-8155/or 1-800-237-2515 (TDD).

12.  The Employer agrees to record the case verification number on the employee's Form -9
or to print the screen containing the case verification number and attach it to the employee's

Form [-8.

13. The Employer agrees that it will use the| information it receives from SSA or DHS
pursuant to E-Verify and this MOU only to confirm the employment eligibility of employees as
authorized by this MOU. The Employer agrees that|it will safeguard this information, and means
of access to it (such as PINS and passwords) to ensure that it is not used for any other purpose
and as necessary to protect its confidentiality, including ensuring that it is not disseminated to
any person other than employees of the Employer who are authorized to perform the

Employer's responsibiliies under this MOU, except for such dissemination as may be
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authorized in advance by SSA or DHS for legitimate purposes.

14. The Employer acknowledges that the information which it receives from SSA is
governed by the Privacy Act (5§ U.S.C. § 552a(i)(1) and (3)) and the Social Security Act (42
U.S.C. 1306(a)), and that any person who obtains this information under false pretenses or uses
it for any purpose other than as provided for in this MOU may be subject to criminal penalties.

15.  The Employer agrees to cooperate with DHS and SSA in their compliance monitoring
and evaluation of E-Verify, including by permitting DHS and SSA, upon reasonable notice, to
review Forms [-8 and other employment records and to interview it and its employees regarding
the Employer's use of E-Verify, and to respond in a timely and accurate manner to DHS
requests for information relating to their participation in E-Verify.

D. RESPONSIBILITIES OF FEDERAL CONTRACTORS

1. The Employer understands that if it is a Federal contractor subject to the
employment verification terms in Subpart 22.18 of the FAR it must verify the employment
eligibility of any “employee assigned to the contract’ (as defined in FAR 22.1801) in addition to
verifying the employment eligibility of all other employees required to be verified under the FAR.
Once an employee has been verified through E-Verify by the Employer, the Employer may not
reverify the employee through E-Verify.

a. Federal contractors not enrolled at the time of contract award: An Employer that
is not enrolled in E-Verify as a Federal contractor at the time of a contract award must enroll as
a Federal contractor in the E-Verify program within 30 calendar days of contract award and,
within 0 days of enroliment, begin to use E-Verify 1o initiate verification of employment eligibility
of new hires of the Employer who are working in the United States, whether or not assigned to
the contract. Once the Employer begins verifying new hires, such verification of new hires must
be initiated within 3 business days after the date of hire. Once enrolled in E-Verify as a Federal
contractor, the Employer must initiate verification of employees assigned io the contract within
90 calendar days after the date of enroliment or within 30 days of an employee’s assignment to
the contract, whichever date is later.

b. Federal contractors already enrolled at the time of a contract award: Employers
enrolled in E-Verify as a Federal contractor for 90 days or more at the time of a contract award
must use E-Verify to initiate verification of employment eligibility for new hires of the Employer
who are working in the United States, whether or not assigned to the contract, within 3 business
days after the date of hire. if the Employer is enrolled in E-Verify as a Federal contractor for 90
calendar days or less at the time of contract award, the Employer must, within 80 days of
enrollment, begin to use E-Verify to initiate verification of new hires of the contractor who are
working in the United States, whether or not assigned to the contract. Such verification of new
hires must be initiated within 3 business days after the date of hire. An Employer enrolled as a
Federal contractor in E-Verify must initiate verification of each employee assigned to the
contract within 90 calendar days after date of contract award or within 30 days after assignment
to the contract, whichever is later.

c. Institutions of higher education, State, local and tribal governments and sureties:
Federal contractors that are institutions of higher education (as defined at 20 U.S.C. 1001(a)),
State or local governments, governments of Federally recognized Indian tribes, or sureties
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performing under a takeover agreement entereq into with a Federal agency pursuant to a
performance bond may choose to only verify new and existing employees assigned to the
Federal contract. Such Federal contractors mayj however, elect to verify all new hires, and/or
all existing employees hired after November 6, 1986. The provisions of Article I.D, paragraphs
1.a and 1.b of this MOU providing timeframes for initiating employment verification of employees
assigned o a contract apply to such institutions of higher education, State, local and tribal
governments, and sureties.

d. Verification of all employees: Upon enrollment, Employers who are Federal
contractors may elect to verify employment eligibility of all existing employees working in the
United States who were hired after November 6, 1986, instead of verifying only those
employees assigned to a covered Federal contract. After enroliment, Employers must elect to
do so only in the manner designated by DHS and initiate E-Verify verification of all existing
employees within 180 days after the election. '

e. Form -9 procedures for Federal contractors: The Employer may use a
previously completed Form 1-9 as the basis for initiating E-Verify verification of an employee
assigned to a contract as long as that Form |-9 is\complete (including the SSN), complies with
Article 11.C.5, the employee’'s work authorization has not expired, and the Employer has
reviewed the information reflected in the Form 1-9 either in person or in communications with the
employee to ensure that the employee’s stated basis in section 1 of the Form 1-9 for work
authorization has not changed (inciuding, but not ‘limited fo, a lawful permanent resident alien
having become a naturalized U.S. citizen). If the Employer is unable to determine that the Form
I-9 complies with Aricle 11.C.5, if the employee's basis for work authorization as attested in
section 1 has expired or changed, or if the Form l-q contains no SSN or is otherwise incomplete,
the Employer shall complete a new 1-9 consistent with Article 11.C.5, or update the previous [-9
to provide the necessary information. If section 1|of the Form I-9 is otherwise valid and up-to-
date and the form otherwise complies with Article II.C.5, but reflects documentation (such as a

-U.S. passport or Form 1-551) that expired subquuent to completion of the Form 1-9, the
Employer shall not require the production of additional documentation, or use the photo
screening tool described in Article 1I.C.5, subject to any additional or superseding instructions
that may be provided on this subject in the E-Verify User Manual. Nothing in this section shall
be construed to require a second verification using‘ E-Verify of any assigned employee who has
previously been verified as a newly hired employee under this MOU, or to authorize verification
of any existing employee by any Employer that is n‘ot a Federal contractor.
2. The Employer understands that if it is a Feqeral contractor, its compliance with this MOU
is a performance requirement under the terms of ‘the Federal contract or subcontract, and the
Employer consents to the release of information relating to compliance with its verification
responsibilities under this MOU to contracting officers or other officials authorized to review the
Employer's compliance with Federal contracting requirements.

ARTICLE I
REFERRAL OF INDIVIDUALS TO SSA AND DHS

A. REFERRAL TO SSA
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1. If the Employer receives a tentative nonconfirmation issued by SSA, the Employer must
print the tentative nonconfirmation notice as directed by the automated system and provide it to
the employee so that the employee may determine whether he or she will contest the tentative

nonconfirmation.

2, The Employer will refer employees to SSA field offices only as directed by the
automated system based on a tentative nonconfirmation, and only after the Employer records
the case verification number, reviews the input to detect any transaction errors, and determines
that the employee contests the tentative nonconfirmation. The Employer will transmit the Social
Security Number to SSA for verification again if this review indicates a need to do so. The
Employer will determine whether the employee contests the tentative nonconfirmation as soon
as possible after the Employer receives it.

3. If the employee contests an SSA tentative nonconfirmation, the Employer will provide
the employee with a system-generated referral letter and instruct the employee to visit an SSA
office within 8 Federal Government work days. SSA will electronically transmit the result of the
referral to the Employer within 10 Federal Government work days of the referral unless it
determines that more than 10 days is necessary. The Employer agrees to check the E-Verify
system regularly for case updates.

4. The Employer agrees not to ask the employee to obtain a printout from the Social
Security Number database (the Numident) or other written verification of the Social Security

Number from the SSA,

B. REFERRAL TO DHS

1. If the Employer receives a tentative nonconfirmation issued by DHS, the Employer must
print the tentative nonconfirmation notice as directed by the automated system and provide it to
the employee so that the employee may determine whether he or she will contest the tentative

nonconfirmation.

2. If the Employer finds a photo non-match for an employee who provides a document for
which the automated system has fransmitted a photo, the employer must print the photo non-
match tentative nonconfirmation notice as directed by the automated system and provide it to
the employee so that the employee may determine whether he or she will contest the finding.

3. The Employer agrees to refer individuals to DHS only when the employee chooses to
contest a tentative nonconfirmation received from DHS automated verification process or when
the Employer issues a tentative nonconfirmation based upon a photo non-match. The Employer
will determine whether the employee contests the tentative nonconfirmation as soon as possible
after the Employer receives it.

4, If the employee contests a tentative nonconfirmation issued by DHS, the Employer will
provide the employee with a referral letter and instruct the employee to contact DHS through its
toll-free hotline (as found on the referral letter) within 8 Federal Government work days.

5. if the employee contests a tentative nonconfirmation based upon a photo non-match, the
Employer will provide the employee with a referral letter to DHS. DHS will electronically transmit
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the result of the referral to the Employer within 10 Faederal Govemment work days of the referral
unless it determines that more than 10 days is necessary. The Employer agrees to check the E-
Verify system regularly for case updates.

6. The Employer agrees that if an employee contests a tentative nonconfirmation based
upon a photo non-match, the Employer will send a copy of the employee’'s Form 1-651 or Form
|-766 to DHS for review by:

s Scanning and uploading the document, or
e Sending a photocopy of the document by jan express mail account (furnished and paid

for by DHS).

7. The Employer understands that if it cGnnot determine whether there is a photo
match/non-match, the Employer is required to forw‘ard the employee’s documentation to DHS by
scanning and uploading, or by sending the document as described in the preceding paragraph,

and resolving the case as specified by the Imm|gratlon Services Verifier at DHS who will
determine the photo match or non-match.

ARTICLE IV
SERVICE PROVISIONS

SSA and DHS will not charge the Employer for venﬂcatlon services performed under this MOU.
The Employer is responsible for providing equupment needed to make inquiries. To access the
E-Verify System, an Employer will need a personal\ computer with Intemet access.

ARTICLE V

PARTIES

A. This MOU is effactive upon the signature of all parties, and shall continue in effect for as
long as the SSA and DHS conduct the E-Verify program unless modified in writing by the mutual
consent of all parties, or terminated by any party upon 30 days prior written notice to the others.
Any and all system enhancements to the E- Verify program by DHS or SSA, including but not
limited to the E-Verify checking against additional|data sources and instituting new verification
procedures, will be covered under this MOU and | will not cause the need for a supplemental
MOU that outlines these changes. DHS agrees to train employers on all changes made to E-
Verify through the use of mandatory refresher tutortai and updaies to the E-Verify User
Manual. Even without changes to E-Verify, DHS reserves the right to require employers to take
mandatory refresher tutorials. An Employer that\ is a Federal contractor may terminate this
MOU when the Federal contract that requires :ts participation in E-Verify is terminated or
completed. In such a circumstance, the Federal contractor must provide written notice to DHS.
If an Employer that is a Federal contractor fails to drovude such notice, that Employer will remain
a participant in the E-Verify program, will remain bound by the terms of this MOU that apply to
non-Federal contractor participants, and will be requxred to use the E-Verify procedures fo verify

the employment eligibility of all newly hired employees.

B. Notwithstanding Article V, part A of this MC?U, DHS may terminate this MOU if deemed
necessary because of the requirements of law or policy, or upon a determination by SSA or

Fape § o 12/E-Verify MOU for Erployer]@evision Date 1028081
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Company ID Number:
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DHS that there has been a breach of system integrity or security by the Employer, or a failure
on the part of the Employer to comply with established procedures or legal requirements. The
Employer understands that if it is a Federal contractor, termination of this MOU by any party for
any reason may negatively affect its performance of its contractual responsibilities.

C. Some or all SSA and DHS responsibilities under this MOU may be performed by
contractor(s), and SSA and DHS may adjust verification responsibilities between each other as
they may determine necessary. By separate agreement with DHS, SSA has agreed to perform
its responsibilities as described in this MOU.

D. Nothing in this MOU is intended, or should be construed, to create any right or benefit,

" substantive or procedural, enforceable at law by any third party against the United States, its

agencies, officers, or employees, or against the Employer, its agents, officers, or employees.

E. Each party shall be solely responsible for defending any claim or action against it arising
out of or related to E-Verify or this MOU, whether civil or criminal, and for any liability
wherefrom, including (but not limited to) any dispute between the Employer and any other
person or entity regarding the applicability of Section 403(d) of IRIRA to any action taken or
allegedly taken by the Employer.

F. The Employer understands that the fact of its participation in E-Verify is not confidential
information and may be disclosed as authorized or required by law and DHS or SSA policy,
including but not limited to, Congressional oversight, E-Verify publicity and media inquiries,

determinations of compliance with Federal contractual requirements, and responses to inquiries

under the Freedom of Information Act (FOIA).

G. The foregoing constitutes the full agreement on this subject between DHS and the
Employer.
H. The individuals whose signatures appear below represent that they are authorized to

enter into this MOU on behalf of the Employer and DHS respectively.

To be accepted as a participant in E-Verify, you should only sign the Employer’s Section
of the signature page. If you have any questions, contact E-Verify at 888-464-4218.

Employer
lasme (Please Type or Printi i Tidle
Snsture frate

Department of Homeland Security - Verification Division

Name /Please Type o Print} Tithe

Signeiure Date

Page 10 of 12/E-Verlfy MOU for Emaloyer[Revision Dais 10729708
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information Required for the E-Verify Program

Iinformation relating to your Company:

Company Name:_

Company Facility Addrass:

Company Alternate
Address:

County or Parish:

Employer ldentification
Mumbser:

Morth American Industry
Classification Systems
Coger

Parent Company:

punber of Employess:

Humber of Sites Verihied
for:

Are you verifying for more than 1 site? If yes, please
each State:

provide the number of sites verified for in

State Number of sites | Site(s)

Page 11 of 12E-Veriy MOU for EmploveriRevizion Dale 102908
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Company ID Number:

information relating to the Program Administrator{s) for your Company on policy
questions or operational problems:

Name:

Telephone Number:

Fax Number:

E-mazil fddress:

Name:

Telephone Numbsr:___

Fax Number:

Femait Addrezs:

Page 12 of 12|Z-Verify MOU for EmplayeriRevicion Daie 10/28408] i g DR B



DUNS NUMBER REQUIREMENT Q & A

What is a DUNS number?

DUNS stands for “data universal numbering system.” DUNS numbers are issued by Dun and Bradstret {D&B} and consist
of nine digits.

Why do | need to provide it?

DUNS number is a way to keep track of how federal grant money is dispersed.

How do | obtain a DUNS number?

There are two ways to obtain a DUNS number. You can use the special toll free number 1-866-705-5711.
The process will take about ten minutes and you will receive your DUNS number within a couple of days.

When you call tell them you are a federal government coniractor and need to register for a DUNS number. You will be
asked to provide the following information:

1. Name of business

2. Address

3. Telephone number

4. Name of the head of the husiness (CEQ, president, director, etc.)
5. Type of business

6. Total number of employees {full & part-time)

Your business can also register for a DUNS number via Dun & Bradstreet’s website at hiip://Fedgov.dnb.com/webform.
- Please note that registration via the website may take up to thirty business days to complete.

Is there a fee for registering for a DUNS number?
No. D&B should not charge a fee. You are ailso not obligated to purchase any of their products.
Why do | need a DUNS number?

New regulations took affect Oct. 1, 2003 mandate that @ DUNS number be provided. The DUNS number will offer a way
for the federal government to better match information across all agencles.

We are a contractor utilizing grant funding so we obviously need a DUNS number, but we don’t want to be included in
any marketing list. What can we do?

inclusion on a D&B marketing list is optional. if you do not want your name/business included on this marketing list
request to be de-listed from D&B marketing files when you are speaking with a D&B representative during your DUNS
number telephone application.

Yes. Individuals are exempt



Project #131408

BUY AMERICAN CERTIFICATE
STEEL AND MANUFACTURED PRODUCTS FOR
- CONSTRUCTION CONTRACTS

The contractor agrees that only domestic steel and manufactured products will be used by the Contractor,
subcontractors, materialmen and suppliers in the performance of this contract, and defined below:

The following terms apply to this clause:

1. Steel and Manufactured Products. As used in this clause, steel and manufactured products include (1) those
produced in the United States or (2) a manufactured product produced in the United States, if the cost of its
components mined, produced or manufactured in the United States exceeds sixty (60) percent of the cost of all its
components and final assembly has taken place in the United States.

2. Components. As used in this clause, a component means those articles, materials, and supplies
incorporated directly into steel and manufactured products.

3. Cost of Components. This means the costs for production of the components, exclusive of final assembly
labor costs.

Signature (Name of Bidder)
Date (Name of Title of Signing Officer)
Business Address




The Contract Work Hours and Safety Standards Act (CWHSSA)

e  Overview
e Compliance Assistance Materials
o Basic Information
o Fact Sheets
Recordkeeping
Applicable Laws and Regulations
Related Topics and Links
DOL Contacts
Return to By Law Menu

OVERVIEW

The Contract Work Hours and Safety Standards Act (CWHSSA) applies to federal service
contracts and federal and federally assisted construction contracts over $100,000. It requires
contractors and subcontractors on covered contracts to pay laborers and mechanics employed in
the performance of the contracts one and one-half times their basic rate of pay for all hours
worked over 40 in a workweek. This Act also prohibits unsanitary, hazardous, or dangerous

‘working conditions on federal and federally financed and assisted contruction projects.

The Wage and Hour Division (WHD) within the U.S. Department of Labor (DOL) enforces the
compensation requirements of this Act, while DOL's Occupational Safety and Health
Administration (OSHA) enforces the safety and health requirements.
COMPLIANCE ASSISTANCE MATERIALS
BASIC INFORMATION

o Employment Law Guide: Hours and Safety Standards in Construction Contracts

FACT SHEETS

o Occupational Safety and Health Administration (OSHA) Compliance Assistance
Fact Sheet (PDF) ~

RECORDKEEPING

Depending on the type of federal procurement contract involved, the recordkeeping requirements
the Copeland Act or the McNamara-O'Hara Service Contract Act apply to contracts subject to
the Contract Work Hours and Safety Standards Act (CWHSSA).

APPLICABLE LAWS AND REGULATIONS

o Title I - Contract Work Hours and Safety Standards Act




29 CFR Part 4 - Regulations describing the labor standards for federal seﬁice contracts.
29 CFR Part 6 - Regulations describing the Rules of Practice for administrative
proceedings enforcing labor standards in federal and federally assisted construction

contracts and federal service contracts.

29 CFR Part 8 - Regulations describing practice before the Administrative Review Board

with regard to federal service contracts.

29 CFR Part 5 - Regulations regarding the labor standards provisions applicable to
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standards applicable to nonconstruction contracts subject to the Contract Work Hours and

Safety Standards Act.
The Occupational Safety and Health (OSH)

Act of 1970 (PDF)

29 CFR Parts 70 to 240 - Regulations issued by the Occupational Safety and Health

Administration (OSHA) that cover a broad array of subjects, including procedures for

state agreements; standards applicable to specific industries, such as shipyards, marine

terminals, and agriculture; recording and reporting occupational injuries and illness;
safety standards; health standards; and criteria for assessment of penalties.

RELATED TOPICS AND LINKS

o Employment Law Guide - "Kickbacks" in Federally Funded Construction (Copeland Act)
- Prohibits a contractor or subcontractor from in any way inducing an employee to give
up any part of the compensation to which he or she is entitled under his or her contract
and requires contractors and subcontractors|on certain federally funded construction
contracts to submit weekly statements of compliance. See also Compliance Assistance
By Law - The Copeland "Anti-Kickback!' Act.

Davis-Bacon and Related Acts Compliance

Assistance Web Page

McNamara-Q’Hara Service Contracts Act (

ompliance Assistance Web Page

Wage Determinations OnLine - This Web site provides a single location for federal

contracting officers and the public to use in
(SCA) and Davis-Bacon Act (DBA) wage d

obtaining appropriate Service Contract Act
eterminations (WDs) for each official

contract action.
e State Occupational Safety and Health Plans
e OSHA Industry-Specific Resources

DOL CONTACTS*

Wage and Hour Division

200 Constitution Avenue, NW

Room S-3502

Washington, DC 20210

Contact WHD

Tel: 1-866-4USWAGE (1-866-487-9243)
TTY: 1-877-889-5627

Local Offices




s QOccupational Safety and Health Administration (OSHA)

200 Constitution Avenue, NW
- Washington, DC 20210

o Contact OSHA
Tel.: 1-800-321-OSHA (1-800-321-6742)
TTY: 1-877-889-5627

o Local Offices

o For questions on other DOL laws,
please call DOL's Toll-Free Help Line at 1-866-4-USA-DOL (1-866-487-2365). Live
assistance is available in English and Spanish, Monday through Friday from 8:00 a.m. to
8:00 p.m. Eastern Time. Additional service is available in more than 140 languages
through a translation service. Tel: 1-866-4-USA-DOL (1-866-487-2365)
TTY: 1-877-889-5627

*Pursuant to the U.S. Department of Labor's Confidentiality Protocol for Compliance
Assistance Inquiries, information provided by a telephone caller will be kept confidential
within the bounds of the law. Compliance assistance inquiries will not trigger an inspection,
audit, investigation, etc. ‘




The Copeland "Anti-Kickback™ Act

' OVERVIEW

The Copeland “Anti-Kickback™ Act generally prohibits federal contractors or subcontractors
engaged in building construction or repair from inducing an employee to give up any part of the
compensation to which he or she is entitled under his or her employment contract and requires
such contractors and subcontractors to submit weekly statements of compliance.

COMPLIANCE ASSISTANCE MATERIALS
BASIC INFORMATION

o Employment [.aw Guide - "Kickbacks" in Federally Funded Construction
(Copeland Act) - Describes the basic provisions of the Copeland "Anti-Kickback"
Act.

o Copeland “Anti-Kickback” Act Compliance Assistance Web Page

RECORDKEEPING

Each covered contractor or subcontractor must provide a weekly statement of the wages paid to
each of its employees engaged in covered work. The statement shall be executed by the
contractor or subcontractor or by an authorized officer or employee of the contractor or
subcontractor who supervises the payment of wages and shall be on the “Statement of
Compliance” form on the back of WH-347 “Payroll (For Contractors Optional Use”) or on any
form with identical wording. Within seven days after the regular pay date for the pay period the
statement shall be delivered to a representative of the federal or state agency in charge.

APPLICABLE LAWS AND REGULATIONS

« The Copeland "Anti-Kickback" Act, 40 USC §276c and 18 USC §874 - The "Anti-
Kickback" section of the Act precludes a contractor or subcontractor from inducing an
employee to give up any part of the compensation to which he or she is entitled under his
or her contract of employment. The Act also require the contractor and subcontractor to
submit a weekly statement of the wages paid to each employee performing on covered
work during the preceding payroll period.

o 29 CFR Part 3 - Regulations implementing the requirements of the "anti-kickback"
section of the Copeland Act.




RELATED TOPICS AND LINKS

« Employment Law Guide - Prevailing Wage

s in Construction Contracts - Describes the

coverage and basic requirements of prevaili
Compliance Assistance By Law - The Da

ng wages in construction contracts. See also
vis-Bacon and Related Acts (DBRA).

o« Employment Law Guide - Hours and Safet

y Standards in Construction Contracts -

Describes the Contract Work Hours and Safety Standards Act (CWHSSA) which requires
contractors and subcontractors with covered contracts to pay laborers and mechanics
employed in the performance of the contracts one and one-half times their basic rate of
pay for all hours worked over 40 in a workweek. See also Compliance Assistance By
Law - The Contract Work Hours and Safety Standards Act (CWHSSA).

DOL CONTACTS*

Wage and Hour Division

200 Constitution Avenue, NW

Room S-3502

Washington, DC 20210

Contact WHD

Tel: 1-866-4USWAGE (1-866-487-9243)
TTY: 1-877-889-5627

Local Offices

For questions on other DOL laws,

please call DOL's Toll-Free Help Line at 1-866-4-USA-DOL (1-866-487-2365). Live assistance
is available in English and Spanish, Monday through Friday from 8:00 a.m. to 8:00 p.m. Eastern
Time. Additional service is available in more than 140 languages through a translation service.

Tel: 1-866-4-USA-DOL (1-866-487-2365)
TTY: 1-877-889-5627

*Pursuant to the U.S. Department of Labor's Confidentiality Protocol for Compliance

Assistance Inquiries, information provided by a telephone caller will be kept confidential

within the bounds of the law. Compliance assistance inquiries will not trigger an inspection,

audit, investigation, etc.




Federal " Labor Standards Provisions
Regulations: Applicable to Contracts
Part 3 Covering Federally Financed

and Assisted Construction

Title 29, Part 3 of the
Code of Federal Regulations

U.S. Department of Labor
Employment Standards Administration
Wage and Hour Division

WH - 1244
{Revised December 2008)



PART 3—CONTRACTORS AND SUBCONTRACTORS ON PUBLIC BUILDING OR PUBLIC
WORK FINANCED IN WHOLE OR IN PART BY LOANS OR GRANTS FROM THE UNITED
STATES

okl o nn vy -
Ssection Contents

§ 3.1 Purpose and scope.
§3.2_ Definitions.
§ 3.3 Weekly statement with respect to payment of wages.
§ 3.4 Submission of weekly statements and the preservation and inspection of weekly payroll
records.

3.5 Pavroll deductions permissible without application to or approval of the Secretary of Labor.
§ 3.6 Payroll deductions permissible with the approval of the Secretary of Labor.
§ 3.7 Applications for the approval of the Secretary of Labor.
§ 3.8 Action by the Secretary of Labor upon applications.

§3.9 Prohibited payroll deductions.

§ 3.10 Methods of payment of wages.
§ 3.11 _Regulations part of contract.

Authority: R.S. 161, sec. 2, 48 Stat, 848; Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5 U.S.C.
301; 40 U.S.C. 3145: Secretary's Order 01-2008; and Employment Standards Order No. 2001
01. .
Source: 29 FR 97, Jan. 4, 1964, unless otherwise noted.

§ 3.1 Purpose and scope.

This part prescribes “anti-kickback” regulations under section 2 of the Act of June 13, 1934, as
amended (40 U.S.C. 276c), popularly known as the Copeland Act. This part applies to any
contract which is subject to Federal wage standards and which is for the construction,
prosecution, completion, or repair of public buildingsl public works or buildings or works financed
in whole or in part by loans or grants from the United States. The part is intended to aid in the
enforcement of the minimum wage provisions of the pavis-Bacon Act and the various statutes
dealing with federally assisted construction that contain similar minimum wage provisions,
including those provisions which are not subject to R:eorganization Plan No. 14 (e.g., the College
Housing Act of 1950, the Federal Water Poliution Control Act, and the Housing Act of 1958), and
in the enforcement of the overtime provisions of the Contract Work Hours Standards Act
whenever they are applicable to construction work. The part details the obligation of contractors
and subcontractors relative to the weekly submissioq of statements regarding the wages paid on
work covered thereby; sets forth the circumstances and procedures governing the making of
payroll deductions from the wages of those employed on such work; and delineates the methods

of payment permissible on such work.
§ 3.2 Definitions.

As used in the regulations in this part:

(a) The terms building or work generally include construction activity as distinguished from
manufacturing, fumishing of materials, or servicing apd maintenance work. The terms include,
without limitation, buildings, structures, and improvements of all types, such as bridges, dams,

plants, highways, parkways, streets, subways, tunnels, sewers, mains, powerlines, pumping



stations, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties,
breakwaters, levees, and canals; dredging, shoring, scaffolding, drilling, blasting, excavating,
clearing, and landscaping. Unless conducted in connection with and at the site of such a building
or work as is described in the foregoing sentence, the manufacture or furnishing of materials,
articles, supplies, or equipment (whether or not a Federal or State agency acquires title to such
materials, articles, supplies, or equipment during the course of the manufacture or furnishing, or
owns the materials from which they are manufactured or furnished) is not a building cr work
within the meaning of the regulations in this part.

(b) The terms construction, prosecution, completion, or repair mean all types of work done on a
particular building or work at the site thereof, including, without limitation, altering, remodeling,
painting and decorating, the transporting of materials and supplies to or from the building or work
by the employees of the construction contractor or construction subcontractor, and the
manufacturing or furnishing of materials, articles, suppiies; or equipment on the site of the
building or work, by persons employed at the site by the contractor or subcontractor.

(¢) The terms pubiic building or public work include building or work for Whose construction,
prosecution, completion, or repair, as defined above, a Federal agency is a contracting party,
regardiess of whether title thereof is in a Federal agency.

(d) The term building or work financed in whole or in part by loans or grants from the United
States includes building or work for whose construciion, prosscution, completion, or repair, as
defined above, payment or part payment is made directly or indirectly from funds provided by
loans or grants by a Federal agency. The term includes building or work for which the Federal
assistance granted is in the form of loan guarantees or insurance.

{e) Every person paid by a contractor or subcontractor in any manner for his labor in the
construction, prosecution, completion, or repair of a public building or public work or building or

- work financed in whole or in part by loans or grants from the United States is employed and

receiving wages, regardiess of any contractual relationship alleged to exist between him and the
real employer. :

{f) The term any affiliated person includes a spouse, child, parent, or other close relative of the
contractor or subconiractor; a partner or officer of the contractor or subcontractor; a corporation
closely connected with the contractor or subcontractor as parent, subsidiary, or otherwise, and an
officer or agent of such corporation.

(g) The term Federal agency means the United States, the District of Columbia, and all executive
departmenits, independent establishments, administrative agencies, and instrumentalities of the
United States and of the District of Columbia, including corparations, all or substantially all of the
stock of which is beneficially owned by the United States, by the District of Columbia, or any of
the foregoing departments, establishments, agencies, and instrumentalities.

[29 FR 97, Jan. 4, 1964, as amended at 38 FR 32575, Nov. 27, 1973)

§ 3.3 Weekiy statement with respect to payment of wages.

(a) As used in this section, the term employee shall not apply to persons in classifications higher
than that of laborer or mechanic and those who are the immediate supervisors of such
employees.

{b) Each contractor or subcontractor engaged in the construction, prosecution, completion, or

repair of any public building or public work, or building or work financed in whole or in part by
loans or grants from the United States, shall furnish each week a statement with respect to the



wages paid each of its employees engaged on work covered by this part 3 and part 5 of this title
during the preceding weekly payroll period. This statement shall be executed by the contractor or
subcontractor or by an authorized officer or em pioye}e of the confractor or subcontractor who
supervises the payment of wages, and shall be on the back of Form WH 347, "Payroll (For
Contractors Optional Use)” or on any form with idenﬁcal wording. Copies of Form WH 347 may
be obtained from the Govemment contracting or spansoring agency or from the Wage and Hour

Division Web site at hifp://www.dol. gov/esa/whd/fonﬁs/wh% 7instr.htm or its successor site.

(¢) The requirements of this section shall not apply to any contract of $2,000 or less.

(d) Upon a written finding by the head of a Federal agency, the Secretary of Labor may provide
reasonable limitations, variations, tolerances, and exemptions from the requirements of this
section subject to such conditions as the Secretary of Labor may specify.

[28 FR 97, Jan. 4, 1964, as amended at 33 FR 10186, July 17, 1968; 47 FR 23679, May 28,
1982; 73 FR 77511, Dec. 19, 2008]

§ 3.4 Submission of weekly statements and the preservation and inspection of weekly
payroll records.

(a) Each weekly statement required under §3.3 shall be delivered by the contractor or
subcontractor, within seven days after the regular pqyment date of the payroll period, to a
representative of a Federal or State agency in charge at the site of the building or work, or, if

there is no representative of a Federal or State agency at the site of the building or work, the

statement shall be mailed by the contractor or subcantractor, within such time, to a Federal or
State agency contracting for or financing the building or work. After such examination and check
as may be made, such statement, or a copy thereof, shall be kept available, or shall be
transmitted together with a report of any violation, injaccordance with applicable procedures

prescribed by the United States Department of Labor.

(b) Each confractor or subcontractor shall preserve his weekly payroll records for a period of
three years from date of completion of the contract. The payroll records shall set out accurately
and completely the name and address of each laborer and mechanic, his correct classification,
rate of pay, daily and weekly number of hours worked, deductions made, and actual wages paid.
Such payroll records shall be made available at all times for inspection by the contracting officer
or his authorized representative, and by authorized representatwes of the Department of Labor.

(Reporting and recordkeeping requirements in paragraph (b) have been approved by the Office of
Management and Budget under control number 1215-0017)

[29 FR 97, Jan. 4, 1964, as amended at 47 FR 145, Jan. 5, 1982]

§ 3.5 Payroll deductions permissible without application to or approval of the Secretary
of Labor.

Deductions made under the circumstances or in the situations described in the paragraphs of this
section may be made without application to and approval of the Secretary of Labor:

{a) Any deduction made in compliance with the requirements of Federal, State, or local law, such
as Federal or State withholding income taxes and Federal social security taxes.

{b) Any deduction of sums previously paid to the employee as a bona fide prepayment of wages
when such prepayment is made without discount or interest. A bona fide prepayment of wages is
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considered to have been made only when cash or its equivalent has been advanced to the
person emploved in such manner as to give him complete freedom of disposition of the advanced
funds. '

(c) Any deduction of amounts required by court process to be paid to another, unless the
deduction is in favor of the contractor, subcontractor, or any affiliated person, or when collusion or
coltaboration exists. '

(d) Any deduction constituting a contribution on behalf of the person employed to funds
established by the employer or representatives of employees, or both, for the purpose of
providing either from principal or income, or both, medical or hospital care, pensions or annuities
on retirement, death benefits, compensation for injuries, iliness, accidents, sickness, or disabllity,
or for insurance to provide any of the foregoing, or unemployment benefits, vacation pay, savings
accounts, or similar payments for the benefit of employees, their families and dependents:
Provided, however, That the following standards are met:

(1) The deduction is not otherwise prohibited by law;
(2) itis either:

(i) Voluntarily consented to by the employee in writing and in advance of the period in which the
work is to be done and such consent is not a condition either for the obtaining of or for the
continuation of employment, or

(i) provided for in a bona fide collective bargaining agreement between the contractor or
subcontractor and representatives of its employees;

(3) No profit or other benefit is otherwise obtained, directly or indirectly, by the contractor or
subgcontractor or any affiliated person in the form of commission, dividend, or otherwise: and

(4) The deductions shall serve the convenience and interest of the employee.

(e) Any deduction contributing toward the purchase of United States Defense Stamps and Bonds
when voluntarily authorized by the employee.

(f) Any deduction requested by the employee to enable him to repay loans to or to purchase
shares in credit unions organized and operated in accordance with Federal and State credit union
statutes. :

(g) Any deduction voluntarily authorized by the employee for the making of contributions to
governmental or quasi-governmental agencies, such as the American Red Cross,

{h) Any deduction voluntarily authorized by the employee for the making of contributions to
Community Chests, United Givers Funds, and similar charitable organizations.

(i) Any deductions to pay regular union initiation fees and membership dues, not including fines or
special assessments: Provided, however, That a collective bargaining agreement between the
contractor or subcontractor and representatives of its employees provides for such deductions
and the deductions are not otherwise prohibited by law.

(i) Any deduction not more than for the “reasonable cost” of board, lodging, or other facilities
meeting the requirements of section 3(m) of the Fair Labor Standards Act of 1938, as amended,



and part 531 of this tile. When such a deduction is made the additional records required under
§516.25(a) of this title shall be kept.

(k) Any deduction for the cost of safety equipment of nominal value purchased by the employee
as his own property for his personal protection in his\work, such as safety shoes, safety glasses,
safety gloves, and hard hats, if such equipment is not required by law to be fumished by the
employer, if such deduction is not violative of the Fai;r Labor Standards Act or prohibited by other
law, if the cost on which the deduction is based does not exceed the actual cost to the emplover
where the equipment is purchased from him and does not include any direct or indirect monetary
return to the employer where the equipment is purchased from a third person, and if the

deduction is either

(1) Voluntarily consented to by the employee in writing and in advance of the period in which the
work is to be done and such consent is not a condition either for the obtaining of employment or

its continuance; or

(2) Provided for in a bona fide collective bargaining agreement between the contractor or

subcontractor and representatives of its employees.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9770

May 28, 1971]

§ 3.6 Payroll deductions permissible with the approval of the Secretary of Labor.

Any contractor or subcontractor may apply to the Secretary of Labor for permission to make any

deduction not permitted under §3.5. The Secretary may grant permission whenever he finds that:

(a) The contractor, subcontractor, or any affiliated person does not make a profit or benefit
directly or indirectly from the deduction either in the form of a commission, dividend, or otherwise;

{b) The deduction is not otherwise prohibited by law;

{c) The deduction is either (1) voluntarily consented

o by the employee in writing and in advance

of the period in which the work is to be done and such consent is not a condition either for the
obtaining of employment or its continuance, or (2) provided for in a bona fide collective bargaining
agreement between the contractor or subcontractor and representatives of its employees; and

{d) The deduction servas the convenience and interest of the employee.

§ 3.7 Applications for the approval of the Secretary of Labor.

Any application for the making of payroll deductions
requirements prescribed in the following paragraphs

under §3.6 shall comply with the
of this section:

(a) The application shall be in writing and shall be addressed fo the Secretary of Labor.

(b) The application need not identify the contract or contracts under which the work in question is

to be performed. Permission will be given for deduct

jons on all current and future contracts of the

applicant for a period of 1 year. A renewal of permission to make such payroil deduction will be
granted upon the submission of an application which makes reference to the original application,

recites the date of the Secretary of Labor's approval
there is continued compliance with the standards sef
any conditions which have changed in regard to the

of such deductions, states affirmatively that
forth in the provisions of §3.6, and specifies
payroll deductions.




(¢) The application shall state affirnatively that there is compliance with the standards set forth in
the provisions of §3.6. The affirmation shall be accompanied by a full statement of the facts

indicating such compliance.

" (d) The application shall include a description of the proposed deduction, the purpose to be

served thereby, and the classes of laborers or mechanics from whose wages the proposed
deduction would be made.

{e) The application shall state the name and business of any third person to whom any funds
obtained from the proposed deductions are to be transmitted and the affiliation of such person, if
any, with the applicant.

[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9771, May 28, 1971]

§ 3.8 Action by the Secretary of Labor upon applications.

The Secretary of Labor shall decide whether or not the requested deduction is permissible under
provisions of §3.6; and shall notify the applicant in writing of his decision.

§3.9 Prohibited payroll deductions.

Deductions not elsewhere provided for by this part and which are not found to be permissible

.under §3.6 are prohibited.

| § 3.10 Methods of payment of wages.

The payment of wages shall be by cash, negotiable instruments payable on demand, or the
additional forms of compensation for which deductions are permissible under this part. No other
methods of payment shall be recognized on work subject to the Copeland Act.

§ 3.11 Regulations part of contract.

All contracts made with respect to the construction, prosecution, completion, or repair of any
public building or public work or building or work financed in whole or in part by loans or grants
from the United States covered by the regulations in this part shall expressly bind the contractor
or subcontractor to comply with such of the regulations in this part as may be applicable. In this
regard, see §5.5(a) of this subtitle.
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1964 (307,78 Stat. 199; 16 U.S.C. 779%(b)).

8. Library Services and Copﬂructmn Act (sec. 7{&). ?8 Stat.
- 13;20U8.C 3550(a)(4); &8 mended) ' L.

9. National Teqhnical Inslimte for ‘the Doaf Act (sec. S(b)(S).
79 Stat. 126; 20U S.C. 684(13)(5))

10. Natianal Foundation on the Arts and Humanities Act of
. 1965 (séc. 5(k), 79 Stat. 846 as smended; 20 U.S.C. 954().

11. Blementary and Secondary Education Act of 1965 as

. emended by Elementary and Secondary and other Education
. Amendments of 1969 (sec. 423 ss ndded by Pub. L. 91230,
title IV, sec. 401(a)(10), 84 Stat. 169, and renumbered sec.
433, by Pub, L. 92-318; title 101, sec. 301(&)(1), 86 Stat. 326;
20 US.C. 1232(b)). Under the amendment coverags is

" extended to all programs administered by ﬁw Commiss:oner
2 f of Education. .

’ 12. The Federal-Aid Highway Acts '(‘zisw. 895 as amended
by 82 Stat. 821; 23 1.8.C. 113, as amended by the Surface
Tramporiatmn Assistarios Act of 1982, Pub L. 97—424)

13. Indian Self-Determination and Bduuauon Assiatanoe Act
(suc. 7, 88 Stat. 2205 25 USs.C 4503)

14, Indmi Health Cate Improvement Act (m, 303(53. 50 Stat.

1407; 25 U.8.C. 1633(b))..

.15, Rohabilitation Act of 1973 (m. 305@)(5) 87 Stat. 384,29
USCTIENE). .

16. Comprehensive Employment and Training ‘Actof 1973
{sec. 606, 87 Stat. 880, renumbered sec. 706 by 88 Stat. 1845;
29 U.S.C. 986; elso sec. 604, 88 Stat. 1846.29(18 C.

d 964@)(3))

17. State and Local Piscal Aasustanoe Actof 1972 (sec.
. 123(2)(6), 86 Stat. 933; 31 US.C. 1246{8X6))..

" 18, Federal Water Pollution Control Act (sec. 513 of sec. 2, 86

Stat, 894;33 US.C. 1372),

19. Veterans Nursing Homie Care Act of 1964 (78 Stat. 502, as
smended; 38'U.S.C. 5035)(8).

20, Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726
as amended; 39 U.S.C. 410(BY4)(C)).

21, National Visitors Center Pacilities Act 6f 1966 (sec. 110,
32 Sat. 45; 40 U.S.C. 808).

22. Appalachian ngionnl Development Act of 1965 (sec. 402,

79.Stat. 21; 40 US.C. App. 402).

23. Health Services Research, Health Statlstics, and Medical
Lnbmﬂes Actof {974 ( (ack! 167,'séé560. 308(h)(2) thereok, 88
Stat. 79 as ammdad by 90 Stat‘. 318 42 Us c 242m(h)(2))

24, Hqsplml Syrvey md Construgtion Act, as ameuded by the
Hospital mdM Facilitios 5mendmenu of 1964 (nc.
505(:)‘(5), 78 Stat. 453; 42 U.S.C. 291e(2)(5)).

25. Hna!ﬁl Professions Bducational Assistance Act (seo.
303(b), 90 Stst. 2254; 42 US.C. 293n(g)(i)((1), also aeo. 308e,”
20 Sm[t, 2258,42 U. S.C 2935(#.)(7)) C

26. Nurse 'hnlmng Actof 1964 (sec. 941(a)(1)(C). 89.5tat.
384;42 U.8.C:296a(b)(5)).

27.HomDmme, Cnnner,nndStroke Amendments of 1965 )
(sec. 904,asaddedbysac 2, 79sm928,42USC -

299d(b)(4))

28. Sa.fe Drinkmg Wnﬁar Act (soc. (=) zee seo. 14500 thereof
88 Stat. 1691; 4-2 Usc. 3003—9(0)) .-

. Nmmeam. Planning and Resources Aet(sao.ﬁ,'.soo. :

seo. 1604(B)(1)(H), 88 Stat. 2261, 42 Us C. 3000-
3(b)(1) ) = .

30. U8, HousmgAct of 1937, as amendad am! recndiﬁed (13
Stat. 667; 42 U 8.C. 1437)). ) .

31. Demonstmion Citles end Motropolitan’ Dewlupment Act
of 1966 (secs. 110, 311, 503, 1003, 80 Stat. 1259, 1270, 1277, -
1284; 42 Us.C. 3310 12US C 1715¢; 42!1 $ C. 1437])

32. Slam clearance program: Housing Aot of 1949 (sec 109’
63 Stat. 4!9 ag amandad, 42 U.S C. 1459)

33. Farm housing: Housing Actof 1964 (addssec. 516(D o
Houaing Actof1949 by sec. 503, 78 Stat. 797 42 U.S C. .

1486(6).
34, ﬂqusing At of1961 (sec. 707, added by sec. c. 907, 79 Sat
496, s amended; 42 U.S.C. 1500¢>~S)

35. Dafense Housma end Commiunity Facilities andScrvwes
Act of 1951 (sec. 310, 65 Stat. 307,42 U.S. c. 15921).

36, Special Health Revenue Sharing Act of 1975 (sac. 303, see
sec. 22.2(0.){5) thereof, 89 Stat. 324; 42 U.S C. 26891(3)(5))

3t Boonomm Oppummlty Actof 1964 (m 607, 78 Stat. 532.
42US8.C. 2947) )




38. Headstart, Economie Opportunity, and Community
Partnership Act of 1974 (sec. 11, see sec. 811 thereof, 88 Stat.
2327;42 us.c. 2992s). :

'39. Housing and Urbar Development Act of 1965 (sec, 707,

7981:51.49238mnended 42USC.3107}

40, Older Americans Aot of 1965 (sec 502, Pub. L. 89-73, as

amended by sec. 501, Pub, L. 93-29; 87 Stat, 50; 42 US.C.
30412(a)(4)).

41. Public Works and E¢onomic Development Act of 1965 .
(sec. 712; 79 Stat. 575 as amended; 42 U.S.C. 3222).

42. Juventle Delmquenoy Prevontion Act (sec. 1, 86 Stat. 536

42 US.C. 3884).

43. Nm Communities Act of 1968 (sec. 416, 82 Stat, 516;42
Us.C. 3909) .

44. Urban Growth and New Community Development Act of
1970 (sec. 727(1), 84 Stat. 1803; 42 U.s c 4529). .

45, Domesﬂc Volunteer Servme Act of 1973 (sec. 466 87
Stat, 410;42 u 5.C. 5046). :

46. Housing and Community Development Actof 1974 (secs.’

110, 802(3),888&. 649, 724; 42 US.C. 5310, l440(g))

47. Dmlopmmmlly Disabled Assistance and Bill of nghts

* Act (sec. 126(4), 89 Stat, 488; 42 U.S.C. 5042(4); title I, sec.

lll 8% sm491 42U058,C. 6063(b)(19)).

48, 'Natnonal Bnergy Conservation Pohcy Act(sec. 312,92
Stat. 3254; 42 U 8.C.6371j). .

49, Public Works Emloyment Act of 1976 (sw. 109, 90 Stat.
1001;42U.5.C. 6708 slsoseo. 208,90 Stat. 1008; 42 U.5.C.
6728). .

50. Ener Conservaﬁm and Production Act (sec. 451(11),
Stat. 1168 f2 US.C. 6881(R)).

51, Solid Waste stposal Act (sec. 2, 90 Stat. 2823; 42 US.C.

6979). o

52. Rait pmeager Service Act of 1970 (sec. 4054, 84 Stat.
1337;45 US.C. 565(d). :

53, Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat.
307; renumbered sec. 13 by 88 Stat. 715; 49 U.S.C, 1609).

54, Highway Speed Ground Transportation Study (sec. 6(b),

.79 Stat. 893;49 US.C. 1636(!)))

55, Amport and Alrway Deveiopment Actof 1970 {sec. 22(b),
B4 Stet. 231: 49 US.C. 1722(b)) .

56. Pedera! szil Defense Act Of 1950 (50 U.S8.C. App. 2281j).

" 57. National Capital Transportzuon Act of1965 (s6c. 3(bX4),

79 Stat, 644; 40 US.C. 682(b)(4).Note.Repea!ed December 9,
1969, and labor standards incorporated in sec. 1-1431 of the
District of Columbia Code).

. 58. Model Seoondnry School for the Deaf Act (scc. 4, B0 Stat,

1027, Pub, L. 8?-»694, but not in the. Ummd States Code)

59 Delaware River Bagin Compact (sec. 15.1, 75 Stat. 714,
Pub. L. 81—328) {considered a statute for purposes of the plan
but not in the Unimd States: Oode)

60. Bnergy Seouﬁty Act(sec, 175(0), Pub L96—294 94 Sfat. -
611; 42 US.C. 8701 note). ) .

(b) Part 1 of this subtitle eﬁmains thie Department's procedural

* rules govemirg requests for wage determinations and the

issuance snd use of such wage determinations under the
Davis-Bacon Act and its relatad statutes as listed in that part,

- ~

§52 Definitions.

(a) The term Secretary includes the Secretary of Labor, the
Deputy Under Secretary for Employment Standards, end their
authorized represantativw.

{b) The term Aa‘mmistmmr raeans the Administrator of‘the
Wage and Hour Division, Employment Standards
Administration, U.S. Depamnent of Labor, or authorized .
representatwe

(¢) The term Federal agency meens tlm agency of
instrumentality of the United States which enters into the
contract or provides asgistande through Inan, grant, loan
guarantoe ot insurance, or otherwise, to the project subject tog
statuts fisted in §5.1.

(d) The tum Agency Head ' means the prmc:pa! official of the
Federal agency end inchides those persons duly auﬂmmed to
act in the'behalf of the Agency Head.

(€) Thie term Contracting Officer means the mdmdxml, a duly
appointed successor, or authorized representative who is
designated und authorized toenter into contricts on behalf of
the Federal agency. ’

{f) The term labor standards vs used in this'part means the



requirements of the Davis-Bacon Act, the Contract Work
Hours and Safety Standaqis Act (other than those relating to .
safety and health), the Copolarid Act, and thic provailing wage
provisions of the other statutes Hsted it §5.1; did the
regulations in parts 1 and 3 of this subtitle and this part. .

{g) The term United States or the District of Columbia meavis
the United States; the Disirict of Golumbia, dnd all executive
clbpmmti. independent establisliments, administrative ..
agenoies, and instrumentalities of the United States and of the
District of Columbia, in¢luding oorpomions. allar .
subitantially all of the stock of which is beneficially owned by
the United States, by the foregoing departments,
establishments, agencies, instrumentalities, and mclndmg
nonapproprimd fund instrumentalities.

(h)Thatarmcommctmemmypnmeeommwhich is
subject wholly-or in part to the labor standards proyisions. of
sty of the acts Hsted in' §5.1 dnd any subcontract of any tier
thereuhder, letundermeprnneconm A -State or local
Government is not regarded as & contractor under stahrtes
prowdmg loanis, grants, or other Fedoral asnistancs in
situations where construction is performed by its own -

* employees. HmVar, under statutes requiring payment of _
prevailing wages to all Isborers and mechanics employed on’
tlwmlmdymjaot, such as the U.S, Housing Act of 1937, -
State and local recipients of Federal-aid must pay these
employess acmrdmg to Davis-nmon labor smwds

(i) The terms b«ifa’ﬁzg or work generally include conmucmm
activity as distinguished from manufacturing, furnishing of
‘materials, of pervicing ind maintenance work. The terms
include without limitetion, buildings, structures, and
improvements of all types, such as bridges, dams, plants,
highways, parkways, strests, subways, tunuels, sswers, mains,
power lines, pumping stations, heavy generators, railways, ,
elrports, terminals, docks, plers, wharves, ways, lighthouwses, .
.bnoys, Jotties, breakwaters, levees, canals, dredging; shoring,
rehabilitation and reactivation of plants, scaffolding, drilling,’
" blasting, excavating, clearing, and landscaping. The
manufacture or furnishing of materials, articles, supplics or
equipment (whether or not & Federal-or State agency acquires
title to such matérials, articles, supplies, or equipment during
the course of the manufacture or furnishing, or owns the
materials from which they sre meanufactured or furnished) is
not 8 building or work within the meening of the regulations in

this mmmnduuedmwmoot{onwzﬁtmdat&eamw |

such & building or work as is described in the foregoing
sentence, or under the United States Housing Act of 1937 and
the Housing Act of 1949 in the construction ordevm!opment of

the pro;ect.

(i} The terms consiruction, prosecution, completion, or mpair
mean the following:

(1) All types of work dons on a particular building or work at

the site thereof; ohuding Work at'e Thoility Which is deonted’a
pért of the site. of the work within the meaning of (patagraph
(©) of this section by laborers and mechanics employed by a
constmction contractor or construction subcontractor (or,
undnr the United Stites Housing Act of 1937; the Houfing Act
of 1249 and the Native Americari HousingAssistancé and
Self-Détermination Act of 1996, all work-done-in‘the

nsﬁwtwn or dévelopment of the project), including without

Hmitation—

(i) Altering, rmodnlmg, instaliation (wnure appropriste) on
the site of the work of items fabricated off-site; -

(il)P intinganddecoraﬁng; :

(D) Manufuoturing or furnishing of materials, articles,
supplies or equipment on the site of the building or work (or,
undort!w United States, Housing Act of 1937; the Housing Act
of 1949 and the Nhtwe American Housing Assistance and
Self-Dmminaﬁon Act of 1996 in the construction ot

: t of the project),

(Iv)(A) Transpottation between the sibe of the work within the
meaningofpamgraph (I(1) of this section and a facility which

is dedmamdﬁo the construction of the building or work end

doemed a part of the site of the work within the meaningof .

.llmtgraph 2) of thls section; and

® ‘Transportation of portion(s) of tho building or work

between a site where.a significant pottion of such building or

) wo:k‘lscomwcmd which is a part of the site of the work

wlthm the ieaning of paragraph (1)(1) of thls section, and the
hysical place or places where the Building or work will
remaln. .

{2 Eymaptfor Igborers and mechanics employed in the
eonstmoﬁon or development of the project under the United -
Slates Housing Act of 1937; the Housing Act of 1949; end the
Natm ‘Ametican Housing Assistance and Self-Determination
Act of 1996, and except s provided in paragraph (H{1)(v){A)
of thm section; the transportation of materials or suppliss to or
from p‘he site of the work by employees of the construction

contractor or & construction subcontractor is not “construction,

pmsammnn completion, or repair™ (see Bullding and
Com(mation Trades Dépdrtment, AFL-CIO v, Uniied States
DeparMenl of Labor Wage Appeals Board (Midviay
Excavators, Inc), 932 F 24 985°(D.C. Cir. 1991)).

|

(k) The term public buillding or public work includes bm!dmg
or work, the constrection, pmsecuuon, oomplet:on, or fepair
of which, 8 defined above, is carried on directly by anthority
ofor; with funds of a Fedéral agency to setve the interest of the

.gmewal public regardiess of whether title thereof is ina .

Fedaral agency.




(1) The term site o the work is defined s follows:

63} The xztc of tha wark is the physxcal plaoe or plaees where
the bui!dim or work catled for in the contract will remain; and
any biher site where 2 significans portion of the buxldmg or .
waork s constrisdted, provided that, such site is established
speclﬁeal!y for the perfonnmce of the contract or pro;ect;

(2) Except o provnded in pnmgraph (1)(3) of this sectmn, job
headquarters, too! yards, batch plants, borraw pits, etc., are

part of the sife of the work, providéd they are dedicated .
exclusively, or nearly so, to performance of the contract or

project, and provided they sre adjacent or virtually adjacent o

the site of the work as defined in. pamgraph O(1) of this
sectton, i

3 Not included in the site qf the work are permanent home
offices, branch plant establishments, fubrication plats, tool
yards, etc., of a contractor or subcontractor whose location and
continuance in operation are determined wholly without
‘regard to a particular Federel or federally assisted contract or
project. In addition, fabrication plants, batch plants, borrow
pits, job headquarters, tool yards, stc., of a commercial or
material supplier, which are easablished by a supplier of .
matesials for the project before openin of bids and.not on the
site of the work as stated in paragraph ([)(1) of this section, are
not included in the site of the work. Such permanent,
previously established facilities are not part of the site of the
work, even where the operations for a period of time may be
dedicated exclusively, or nearly 8o, to the pert‘ormanoe ofa
contract. ’

{m) The term laborer or mahanic mcludes at least thnse
workers'whose duties are manual or physical in nature .
(mcludmg those workers who use tools-or whe are performing-
the work of a trade), as distinguished from mental or :
.managerial. The tetm laborer or mechanic inciudes
apprentices, trainees, helpers, and, in the case of contracts
subject to the Contract Work Hours and Sefety Standards Act,
watchmen or guards. The term does not apply to workers
whose duties are primerily administrative, executive, or
clerical, rather than manual. Persons employed in a bona fide
executive, administrative, or professxonal capacity as deﬂned
In part 541 'of this title are not deemed to be laborers or
mechanics. Working foremen who devote more than 20
percent of their time during a workwesk to miechanicor .
laborer ‘duties, and who do not mest the criteria of part 541,
are laborers and mechanics for the time so spent.

{r) The terms dpprentice, tramee, and he{ver are deﬁned as
follows:

(1) Appmm‘tcc means {i) 2 person. employéd and individually

registered in a bone fide apprenticeship program registered -
with the U.S, Dgpartment of Labor, Employment and Training

Administration, Office of Apprenticeship Training, Employar .

and Labor Servim, or with a Siate Appmttceship Agency
recognized by the Bureau, ot (1) n berson in tho first 90 dqys
of probatidnary employmmt %3 4 epprenticd i such an ~
apprenticeship prograim, who is not individually registered in.
the program, but who hes been nemfied by the Officeof
Appreuﬁeesh:p Training, BmployéF and Labor Services or a
State Apprenticeship Agency (whére app‘roprlate) tobe
eligible for pmbaﬁonary pmployment asan apprennce' o

(2) Trax‘nee means 8 person reglstered and receiving on—-the-
job training in a construction occupation under a program .

'which has been approved in advancs by the U.S, Department

of Labor, Employment and Training Administration, as
meeting its standards for on-thé-job’ trammg progrems and
which has been $0 cerfified by that Admmmu'atxon

'(3) These provmons do nat apply to gpprentices and frainees

employed-on projects subjectto 23 US.C, 113 whoare
enrolled in programs which have been certified by the
Sec:etaty of Transportation i in accordance with 23 use.
ll3{¢) , .

%) A distinet classification of “lielpsr" wﬂl be lssued in wage )
determinations spplicable to work performed on construction
projects covered by the labor standards prowsions ofthe * ~
Davis-Bacon and Relmd Acts only where: . - .

(i) The duties of t‘ne helper are cléarly defined and distinot

- from those of any other classxf’catmn on the wage

dsm'mmatxon,

. (i) The use of suoh helpers is an estabhshed prevaxling
" practice in the ares; and

(i) The helper is not employed as 8 trainee in'en informial "
training program. A “helper” classification wil{ be added to -
wage. determinations pursuant to §5.5(2)(1)(ID(A) only where,
in addltim,mewocktobeperfomadbyd\eheiperwnot
performed by a class:ﬁcatwu in the wnge determination.

(o) Eva-y person performing the duties ofa laborer-or
mechanic in the construction, prosecution, completion, or
repair of a public building or public work, or building or work
financed in whole or in part by loans, grants, or guarantees :
from thie United States is employed regerdiess of any
contractual cefationship alleged to exist between the contractor
and such person, .

{p) The term wages means the basic hourly rete ofpa.y, any
contribution irrevocably made by & contractor or subcontractor
10 & frusted or 1 & third person pursuant to a bona fide fringe
benefit ﬁmd, plan, or program; and the rate of costs to the -

-contractor ot subcontractor which may be reasonably

anticipsted in providing bona fide fringe benefits to laborers
and mechanics pursuant to an enforceable commitment to
carry out & financially responsible plan of program, which was



communieated in writing to the laborers and mecharics
affected, The fringe benefits enumernted in the Davis-Bacon
Act include medical or ho carg, pensions-on retirement or
death, compensation for injuries or illness resulting from
occupational sotivity, or insurance to provide any of the -
foregoing; unemployment benefits; fife insurance, disability
insurance, sickness insurance, or accident insurence; vacation
or holiday pay; defraying coats of apprenticeship or other
similar programs; ot other bona fide fringe benefits. Fringe
benefits do nat inc!ude benefits requlred by oiher Federal,
State, or local law, .

{q) The term wage determination includes the original
decision and any subsequent decisions modifying,
superseding, correcting, or otherwiss changing the provisiois ~
of the orizinaidecision The application of the wage-
-determination shall be in am:dmm with the provmions of
§1.6 of this title. .

: [48FR19541 Apr 29, 1983 &8 amended at#SFR503l3

Nov. 1, 1983; 55 FR 50149, Dec.4 1990; 57 FR.-19206, May .

4, 1992’ 65 FR 69693, Nov. 20, 2000; 65 FR 80278, Dec. 20,
2000]

§853-5.4" [Reserved]
§55. coixmet provisioni and relatod matters.

- (@) TheAgem:y hami shall cause or require the contragting’
officar to insert in full in any contract in excess of $2,000
which is entered into for the actual construction, alteration
and/or repalr, including painting and decorating, of & pubhc
bullding or public work, or huxldmg of work financed in whole
or in part from Federal funds or in aocordance with guaranteos
. of u Federal agenoy of financed from funds obtained by pledge-
of any contract of a Fedéral agency to muke a loan, grant or
annual contribution (except where & different meaning is
expressly indicated), and which is subject to thelabor -
standards provisions of any of the acts listed in §5.1, the-
followlng clauses (or any modifications thereof to meetthe
partioular nesds of the agency, Provided, That such
mﬁdiﬁeaﬁnm are ﬁrst approved by the Depertment of Labor):

(¢} M“mimm wages. () All laborers and mechanics employed

: or working upon the site of the work (or under the United
States Housing Act of 1937 or under the Housing Act of 1949
in the constraction or development of the project), will be paid
unconditionally and not less often then once a week, and
without subsequent deduction or rebate on any sccount
{entcept such payrolt deductions as are permitted by
regulations issued by the Secretary of Labor under the

* Copeland Act (29 CFR part 3)), the full amount of wages and

bona fide fringe benefits (or cash equivalents thereof) due at

. time of payment computed at rates not less than those

contained n the wage determination of the Secretary of Labor

which is attached hereto sndnwdeapmhmof, regardless of

any contractual relationship which may be alleged to exist
between the contractor and.such taborers and mechanics.

Contributions made or oosts reasonably anticipated for bona
fide ﬁ‘inge benefits under section 1(b){2) of'the Davis-Bacon
Act m behalf of Iaborers or mechanics are considered wages
paid to such iaborers or mechanics, subject to the provisions of
paragraph (8X(1){iv) of this section; also, regular contributions
mado or costs incurred for more than & weeldy period (but not
less oﬁm than quarterly) under plens, funds, or programs
whwh eoverﬂwpaﬂiculﬂ'weddyyeﬁnd, aradeemcd o be
consn-ucﬁvely made or inourred during such weekly period.’
Suzh hboms and méchanics shall be paid the dppropriate
wagerate snd fringe benefits on the wage determination for

+ the cmslﬁcmgn of work actually performed, w:thontrogard

to skxl], except ag provided in §5.5(2)(4). Laborers or
mechnios performing work.in more than-one classificstion
maybewmpensmdnmemspwiﬂsdforuch -

" -classification for the time sotually worked therein: Provided,

That the employet's payroll records accurately set forth the

" timnspent in éach classification In which work is performed.

The wago determination {including any additional -
classiﬁeaﬁon end wage rates conformed imder uagnph
(a){l)(i') of this section) and the Davis-Bacon. poster(WH-
1321) shall be posted at ell times by the contractor and its
subeontnctnrs ot the site of the work in & prominent and" .

‘ mmiblo plaee,whera it can' be easily seen by the workers. :

|

. (li)(A)'mnwntwﬁngofﬁeenhall rsqulreﬂmtanyclauof

laborcrs or mechanics, including helgers, which i not listed in

" the wags determination and which is to be employed undertha

oomraotslml be classified in conformance with the wage
‘determination. The contricting officer shall approve an
additlmml classification and wage rate and fritige benefits. -

- ﬂierefore only when the follcwlng criteria have been met:

{I)Tﬁewarktobepezfnm@dbyﬁmclasmfcmnrequested
isnot performed by a classd'ication in the wage detemmaﬂnn,
and

(2 )Tiw ciamﬁcnhnu muﬁﬁzed mtheareabyﬂte

* construction industry; and

( 3) The proposed wage rats, including any bons fide fringe
bmeﬁts, bears a reasonable relationship to the Wa,ge rates
contained in the wige detmnmtion

(B) If the contractor and the lsborers and mechanics to be
employed in the classification (if known), or their-
rqnesmmms, and the confracting officer agree on the
classif oafion and wage rate (including the smount designated
for frinse benefits where eppropriate), & report of the action
takmshallbesemhy the contracting officer to the
Admmslmor of the Wage and Hour Division, Employment

" Standards Administration, U.S, Department of Labor,

Washington, DC20210. The Administrator, or en anthorized

!

——
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representative, will EDPIOVE, modify, or disapprove every
additiopal classification mﬁ: within 30 diys of receipt and
80 advise the egniacting officer or Will botify thie coriracting

- officer within the 30-day permd that addmonnl timeis

TIECSSSATY,

(C) Inthc avent the contractor, the laborus or mechaniqs tobe

employed in the claxmﬁcaﬁon ‘or their represmtntwes,,and the
contracting officer do not agree on the proposed classification

' .and wage.rate (including the amount desrgmned for fringe

bmsf'ts, where appropriite), the mnkacungoﬁ‘mshﬂlrofq' o
the questions, including the yiews of all interested parties and

the recommendation of the contracting officer, to the .
Administrator for detérmination. The Administrator, or an

aitthorized representative, will issue s determination within 30 .

days of receipt and g0 advise the contracting officer or will
notify § the emmaetmg officer within the 30-day penod that

'addtuonal time is necessary

(D) The wage rate (includmg fringe bencﬁls where .
appropriate) detersmined pursuarit to paragraphs (a)(1)(i) (B)
or (C) of this section, shall be paid to all workers performing-

‘ ,work in the classification urider this contract from the first day
~on which work is perfwmed in the classiﬁcat[on. o

. i) Whenever the minimum wage rate prescribed in the
. contract for a class of laborers or mechanics includes & fringe . -
. benefit which is not expressed as an hourly rate, the contractor

shall cither pay the benefit as stated in the wage determination
or shall pay another bona flde fr!nge baneﬁt oran hourly cash
equivalent thereof )

(w} If the contraistor does not make payments 0 & trustee.or” -
other third person, the contractor may consider as part of the
wages of any Iaborer or mechanic the amount of any costs
reasonably anticipated in providing bona fids fringe benefits
under a plan or program, Provided, That the Secretary of
Labor has found, upon the written request of the contractor,
that the applicable staridards.of the Davis-Bacon Act have
besn met. The. Secretary.of Labor may require the-contractor
10 set aside in 8 separate accunt assets for the maetmg of

_obligations under the plan or program,

(2) Fitkholding. The (wrm: in name of Federal Agency or. the
loan or-grant recipient) shall upon its own action or upon

. written request of an authorized repmmutive ofthe |
. DepMmant of Labor withhold or cause to be withheld from
the contractor under this contract of any other Fedéral contract

with the same prime contractor, or any othet federally-assisted

coutragt subject to Davis-Bacon prevailing wage requirements, |

whicl is held by the same prime contractor, so much of the
accrued payments or advanoces s mey bs considered necessary
to pay labom and mechanics, includinig’ appmntms, frainges,
and helpefs, employed by the contragtor or any subcohirdctor
the full amount of wages required by the conftract. [n the event
of failure to pay any Ieborer or mec!mmc. inciuding any

i

apprentice, trainee, or helper, employed or warking on the site
of the work (or under the United States Housing Act of 1937

or'undes h6 Housing At of 1949 i e consn-unﬁé“n of

development of the pinject). 2l gr part of the wagis Tequired
by hie canfact, the (Asmcy) miay, after written notice o the
colitractor, ;pohsﬁr,’aﬂplieanf,, & owngt, tike Siich aétion a8
may benmsgrywmsemeguspensﬁnofmyﬁxﬁm '
payment, advance. or guam;’nee ofﬁmds witil sueh vioht:ons

have ceasad.

,’ @) Payralls amibmac racords. o mmns and bastc records
relating thereto .shall be malntained by the contractor during

the course of the wark and preserved for a period of threg
years thereafter for ali laborers snd mechanics working ot the’
site of the work (or under the United States Housing Act of -

1937, orunder the Housing Act of 1949, in the construction or

development of the project). Such records shall contain the *
neme, address, and social security number of each such -
worker his or her correct olassification, hourly rates of wages
(includmg rates of contributions pr costs anticipated for
bona fide fringe benefits or cash équivalents thereof of the
types described in section 1(b)(2)(B) of the-Davis-Bacon Act),
daily and weekly. number of hours’ worked; deductions rade
and sctual wages paid, Whenever the Secretary of Labor has

‘  found under 29 CFR 5.5(a)(1)(iv) that the wages of any

laborer or mechanic include the amount of any costs
feasonably antw:pated in providing benefits under a plan or
program described in section I(b)(Z)(B) of the Davis-Bacon

. Act, the contractor shall maintain records which show that the
commitment &b provide such benefits.is enforceable, that the

plan or program is financially resgonsible, and that the plan or

N . program has been communicated in writing to the labarers or
. mechanics affected, and records which show the costs + -

anticipated or the actual cost incurred in providing such -,
benefits. Contractors employing apprentices or trainees under

-approved progrems shall maintain written evidence of the .

security numbers and home addresses shall not be included on -

registeation of apprenticeship programs and certification of ..
trainee programs, the registration of the apprentices and _

" trainees, and the ratios and wage rates prescribed in the,

applicab!e programs

.- {ID(A) The contractor shall submit wsekly for cach week in

which any contract work is- performed & copy of all peyrolisto -
the (write in name of appropriate federal agency) if the sgency
is a party fo the contract, but if the agency is not such a party,
the contractor will submit the payrolls to the applicant,
SPONSOL, OF OWNEr, 23 the case may be, for transmission to the

(write in name of agericy). The payrolls submitted shall set out

eccurately and completely all of the information required to be.
maintained under 28 CFR 5.5(a)(3)(i), axcept that full social

weekly ttansmitfals. Instead the payrolls shall only need to
{nclude an individually identifying number for each employee
(e.g-., the Tast four digits of the emplayes's social security
number) The required weekiy payroll information may be
submitted in any form desired. Optional Form WH-347 is
available for this purpose from the Wage and Hour Division



Web site at h@%ﬂvuw.dolgoviesaﬁvhd#amwm47bwtn‘ktm

or its stccessor sité. The prime contractor is responsible for

the submission of copies of payrolls by all subcontractors,

Contrectors and subcontractors shall maintain the full socisl

- gedutity number and current address of each covered worker, ©

-and shall-provide them upon request to the (write in name of

appropriate federal agency) if the agency is apartymtho
oconiract, but If the agency isnotsuch e pany the contractor
will submit thém to the appheaut, sponsor, or owner, as the
case may be, for transmission to the (write in name of sgeacy),

+ the contractor, or the Wage and Hour Division of the. *

Department of Labor for purposes-of an investigation or audit -

of compliance with prevailing wage requirements. It is nota

violation of this section for a prime contractor to requirs a

. subeontrector t5 pmvide addresses and social security '

numbers to the prime contractor for its own records, without
weekly submission io the spomormg govemment agency (or
- the applicant, sponsor, or owner).

(B) Each payml[submufted shall be accompanied bya
“Statement of Compliance% signed by the contractor or

nubecnmtororhisofhemgmwho pays or supervises the * ~

. payinent of the personis employed under the contreict and shﬁl
certlty the followinig: ™ =~ ’

{ 1) That the payroll for the payroll pmod conmns tha

_ information required to be provided under §5.5 @) of
Regulations, 29 CFR piirt 5,.the appropriate information is
belng maintained under §5.5 (8)(3)(D) of Regulations, 29 CFR
patt$5, mdﬂxatsucbiufomatlon is correct and complete;

- (Z)Ths:tmh iaborer ormechanic {including each helper,
apprentice, and frainee) amployed on the contract during the

. payroll perlod has beenpaid the fu]l weekly wages earned,.

" without rebate, either directly or indirectly, and that no

deductions have heen made sither directly or indirectly from

. the full wages eamned, other-then permissible deductions as set

*forﬂtmRagulmhons ZQCFRpartS

( 3 ) That each laborer or mechanic has been paid not less than
the applicable wage rates eod fringe benefits or cash
oquivalents for the classification of work performed, as
- gpecified in the applicable wage determination incorporated
‘into the contract. )

(C) The weekly submisswn ofe properly executed
certification set forth on the reverse side of Optional Form
WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph

(a)(3)(H}{B) of this section.

(D) The falsification of any of the above certifications may
subject the contractor or subcontractor to civil or criminal
prosecution under section 1001 of title 18 and section 231 of
title 31 of the United Stetes Code.

(iil) The conuactor or subcontractor shall make the records
requ
ing 1, copying, or transcription by authorized
represenhhvea of the (write the name of the agericy) or the
Dspartmant of Labor, and shall permit such representatives to
mtan(iew employees dusing working hours on the job. I the
contrector or subcontractor fails to submit the required records
ot.to make them- available, the Federal agency may, after
wnmn nofice to the contractor, sponsor, applicant, or owner,
take guch action'as may bé necessary to éause thie suspension
of any further payment, advance, or guarantes of fitnds.’
anhetmoro. failure to submit the required records upon |
reqnazt or to make such records available may be grounds for
debaqmem action pursmmt t0 29 CFR 5.12.

4) Amem: and lrainees —{B Apprenffoex Approntloes ‘

“wiil be permitted to work at leds than the predetermined rate
for the work they performed when they are employed pursuant
o and individually registéred in a bona fide apprenticeship
program registered with the U.S. Departrent of Labor;
Bmployment and Tralhing Administrétion, Qfﬁc.e of .
Appmﬁceship Tralning Bmployer and Labor Services, or

. with a State Apprenticeship Agency recognized by the Ofﬁce,l

or lf-a -person ls employed it his-or het first 90 days of -
,pmbaﬂonmyunpbymentasanapprenﬁnemwda an .
appramieeship program, who is not Individually registered in
ﬁwpmgmn,butwhohusbeencemﬁedhytheomoe of
Apprenticeship Training, Bmployer and Labor Services ora
Stete \Apprmdeeshlp Agency (where appropriste) tobe
eﬁgible for probationary employment as an upptentwe The
ullownhle ratio of apprentices to journeymen on the job site in
any craft classification shall not be groater than theratic
perm to the contractor as to the entire work force under
istered program. Any worker listed on & payroil at an
apprenuee wage rate, who s not registered or otherwise
empioycd a5 stated above, shall be paid not less than the
wphcable wage rats on the wage dm:mhaﬁon for the .
clmiﬁmiun of work actually perfomed In sddition, sny
apprmﬁee performing work on the job ste in excess of the
_ratin pﬂmm under the registerad prograrn shell be paid riot
tess than the applicable wage rate bn the wege determination
forﬁlework actually performed. Where-wvoniractor is .
parﬁnmmg construction on & project in 2 locality other'than

. thnthwhiehimprogmminegxsmed the Tatios and wage

rates (expressed in percentages of the journsymen's hourly
rate) speclﬁad in the contractot's or subgontractor’s registered
rogram shall be observed. Every appréntice must be paid at
-not less then the rate speciﬁed in the registered program for
-the apprenhcds level of progress, expressed as a percenitage of
the j ;cumo’ymm hourly rate specified in the applicable wage -
dm:xﬁnation. Appreatices shall be paid fringe benefits in
mrdanee with the provisions of the apprenticeship program.
It tho apprenticeship program does not spsoify fringe benefits,
apprentices inust be paid the full amount of fringe benefits
listed on the wage determination for the applicable .
clmxﬁcatm If the Administrator determines that a different
p;amoe prevaxls for the applicable apprentits classification,

under pa:‘agta.ph {(2)(3)() of this section mnlable for

|



fringes shall be pald in sccordance with that determination. In
thie gvent the Office of Apphénticeship Training, Einployer and
Labor Séivices, or & State Apprehticeship‘Agéncy récogniz
by the Office, withdraws approval of an apprentioeship ., ...
program, the contractor will n6 lotger be permitted o utilize

_appréfitices at lesk than the afiplicable predétermined rats for

the viork pérfornied Gt a acéeptable prograin i spproved.

(i) Trainies. Excopt &s provided in 29 CFR 5,16, frainées will

1ot be permitted to work at less than the predetermined rate

for the work performed unless they.are employed purspant to
and individually registered in a program which has received
ptior approval, evidenced by formal certification by the us.
Department of Labor, Employment and Training - . -
Administration. The ratio of trainees to journeymen on the job
sits shali not be greater than permitted under the plan |
approved by the Employment and Training Administration.
Every trainee must be paid at not less than the rate specified in
thé approved progrem for the trainec’s level of progress,” -
expressed as a percéntage of the journcymen hourly rate. .
specified in the applicable wage detormination. Trainees shall
be paid fringe benefits in accordance with the provisions of
the trainee program:. If the frainee-program does not mention

fringe benefits, trainees shall be paid the full amount of fringe -

benefits Tisted on the wage determination unless the |

Administrator of the Wage and Hour Division detetinines that . -

there is an apprenticeshlp program sssociated with the
corfesponding journeyman wage rafe on thewage .
determination which provides for less than full fringe benefits
for epprentices. Any employee listed on the payroll at & trainee
rate who is not registered and participsting in a training plan
approved by the Employment and Training Admiaistration
shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually
performed. Ii addition, any traines performing work-on the
job site in excess of the ratio permitted under the registered
program shall be paid not less than the applicable wage rate on
the wage determination for the work actually performed. In
the event the Employment and Training Administration
withdraws approval of a training program, the contractor will
no longer be permitted to utilize trainces at less than:the e
applicable predstermined rats for the work performed unitil an
scceptable program is approved.

(iii) Equal employment opportunisy. The utilization of .
apprentices; trainees and journeymen under. this part shall be
in conformity with the equal employment opportunity :
requirements of Executive Order 11246, as amended, and 29
CFR part 30, . . ‘ N

(5) Compliance with Copeland Act requirements, The .
contractor shall camply with the requirements of 29 CFR part
3, which are incotporated by reference in this contract. -

(6) Subcontracts, The coniractor or subcontractor shall insert

in any subconiracts the clauses contained in 29 CFR. 5 75@(1)

through (10) and such other clauses as the (write in the name
of the Federal agericy) niay by appropriate instructions .
requife; aid 440 & clause réquiring the'sdboontatioti 6. "
incinde these clanses;in any lower tier subcontracts. The prime
contyictor shall be Tespansible for the compliancé by any -
subopnifastor or fowsr tier subconttacior with all the cantréct
clauses in 29 CFR5.5. = ST

(7) Contract ;efméy;ation: debarment. A breach of the contract

- clauses in 29 CFR 5.5 may be grounds for iermination of the

1ed i v

contract, and for debamict-as'a contractor and &
subcontractor as provided ju 29 CFR 5,12.

(8) Compliance with Davis-Bicon and Related Act

_ requirements. All rulings and interpretations of the Davis-

Bacon and Related Acts contained in 29 CFR parts 1,3, and 5 .
are herein incorporated by reference in this contract.”

_(9) Disputes concerning labor standards. Disput&s arising out

of the labor standards provisions of this contract shall not be
subject to the general disputes clause of this contract. Such

" disputes shell be resolved in accordance-with the procedures

of the Department of Labor set forth in 29 CFR parts 5, 6, and
7. Disputes within the meaning of this clause include disputes
between the contractor (6r gny of its subcontractors) and the .
contracting agency, the U.S. Department of Labor, or the
employees or their represeutatives. ’

- (10) Certification of eligibility. (i) By entering into this
contract, the contractor certifies that neither it (for he or she)

nor any person or firm who has an interest in the contractor's -
firm is a person or firm ineligible to be awarded Government
contrsicts by virtue of section 3(a) of the Davis-Bacon Actor
29 CFR 5.12(a)(1). . :

(ii) No part of this contract shall be subcontracted to any
petson or firm ineligible for award of a Government contriict
by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1). B

(ifi) The penalty for making false statements is prescribed in
the U.S. Criminal Cods, 18 U.S.C. 1001.

(b) Contract Work Hours and Safety Standards Act. The -
Agency Head shall causé or require the contracting officerto-
insert the following clauses set forth in paragraphs (b)(1), (2),
(3), and (4) of this section in full in any confract in ah amount
in exesss of $100,000 and subjsct to the overtime provisions .
of the Contract Work Hours and Safety Standards Act. These
clauses shall be insorted in addition to the clauses required by
§35:5(a) ord.6 of part 4 of this title, As-used in this paragraph,
the terms laborers end méchanics include watchmen and

guards.

(1) Overtire reguirements, No contractor or subcontractor

* contracting for any part of the contract work which may



- requirs of involve the employment of laborers or mechanics
shallrequirs or permit any such lsborer or mechanic in any
workweek in which he or she is employed on such work to
work in excess of forty hours in such workweek unless sucki
laborer or mechanic receives compensation st a rate not less
than one and one-half times the basic rate of pay for all houts
worked in excess of forty hours in such workweek.,

2) V‘oiakon. Ifabﬂig’ﬁr unpaid wages; anidakd damages

In the event of any violation of the clause set forth in

_ paragraph (b)(1) of this section the contractor and any

subcontractor responsible therefor shall be liable for the

unpaid wages. In addition, such contractor and subcontractor -

shallbe tisble to the United States (in the case of work done

under contract for the Districf of Columbia-or a terriiory, to

- such District or to such terrltory), for liquidated damages.
‘Such liquidated.damages shall be computed with respect to
each individual laborer or mechanic, including watchmen and
guards, ‘employed in viglation-of the clause set forth-in
paragraph (b)(1) of thig gecflon, in the sum of $10 foreach -
calendarday on which such individual was required or .

- permitfed to work in excess of the standard workweek of forty

hours without payment of the overtime wages required by the

cla\we setfor&:inpmagraph(b)(l)ofthiuwtm

(3) Withhaldingﬁ)r unpaid wages and lfqmdamddmages
The (write in thé name of the Federal agenicy or the loan or
grant recipient) shall upon its own action or upon written -
request of an autharized representative of the Department of
Labor withhold or ¢ause to be withheld, from ény moneys -
paysble on account of work performed by the contractoror -
subcdntractor under any such contract or ary other Federal .
contract with the same prime contractor, or any ofher. .. .
federally-assisted contract subject to the Contract Work Houts
aind Safety Standards Act, which is heid by the same prime
contractor, such sumns as may be determined to be necessary to
satisfy any liabilities of such contractor or subcontractor for
unpaid wages and liquidated damages as provided in the*
clause-set forth in paragraph (B)(2) of this section.

{4) Subcontracts. The contracwr ot subgontractor shall fngert
in any subconiracts the clauses set forth in paragraph (b)(1)
through (4) of this section and lso a clause requiring the
subcontractors to include these clauses in any lower tier - -
subcantracts, The prime contractor shall be responsible for
comphiance by any subcontractor or lower tier subdontractor
‘with the ¢clauses sat forth in parasraphs {b)(1) through (4) of
' th:s section.

(c) In addition to the clauses contained in paragraph (b), in any
contract subjject enly to the Contract Work Hours and Sefety
Standards Act and not to anyof‘ﬂ:eoﬂwrsmmtascmd in §5.1,
the Ageacy Head shall cause or require the contracting officer
to insert a clause requiring that the contractor or subconiractor
shall maintain payrolls and basic payroll records during the
vourss of the work and shall preserve them for a petiod of

10

three years from the coiuplation of the contract for all laborers
and qcchamoﬂ. including guards and watchmen, working on
the contract, Such records shall contain the name and address
of eaqh such employae, social security mumber, correct
classlﬁcatims, hourly rates of wages paid, daily and weekly
number of hours wotked, deductions made, and actusl wages
paid. Further, the Agency Head shall cause or require the
comracting offficer to Insert in any such contract a clause
providing that the rebords to be maiitdlned under tifs
paragmph shall be made avaflable by the contractor or
subcoritractor for inspection, copying, or transcription by -
mﬁoﬁzed representatives of the (write the name of dgency) -
end the Depértment of Lebor, and the contractor or
euboomramr will permit such representatives to-interview
employaos durhag vmrkms hours o the job.

(The informatmn collect!on, recordkeeping, and reporting
teqmtements contained In the following paragraphs of this

wcuonwmuppmwdhymofﬂceoannagamentand :'_ o

Budgat: -
Paragraph - OMB antrol Number

(aX1)(i)B) o 1215-0140{ .

- HaXD() " .‘1215-01‘4%

@CH '1215-0140;

’ A 1215-0017

()(3)ENA) - .. ' 1215-0149

I . . T - 1215-0140,
T ‘ 1215-0017) -

'Hzoos]

[48 FR 19540, Apr. 29 1983, a8 amendndat.‘:l FR 12265,

Apr. 9‘ 1986; 55 FR 50150, Dec.4 1990; 57 FR 28776, June

26, 19?2 58 PR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5,
1996; 65FR69693 Nov.20, 2000; 73 FR 77511, Dec. 19; :

Effectfve Date Notl. At 58 FR 58955, Nov. §, 1993, §5.§
was amended by suspandmg patagtaph (u)(l)(ii) mdef’mitehf

§56 Enforcement.

(a)(1) It shall be the responsibility of the Federsl agency fo
aseettainwhstherﬁwclansosmuhzdhyﬁ Shavebeen
insemd in the contracts subject to the labor standards
pmvrslons of the Acts contained in §5.1. Agencies which do
notdmlyentzrmmsuchwnu'actsshaupmmuigamﬁm
neeessnry regulations or procedures to require the rectpxent of
t!erderal assistance to insert in ite contracts the provigions
of §5.5 No payment, advancs, grant, loan, or guarantee of -
funds sh.ull be appraved by the Federal agency unless the
agency insures that the clauses required by §5.5 and the
appropriute wage determination of the Secretary of Labor are
contained in such contracts, Furthermore, no payment,




- (2) Payrolls and Statenents of Compliance subitted pursuact

advance, grant, loan, or Sﬂmﬁtu‘dif funds shall be approyed

by the Federal agency afler the heginning of constrigtion .
unless there is on file with the agency a certification by the

confractir that the contractor and its sibcontractors have
 complied.with the provisions of §5.5, orunlgss there js on file

with the agency a ceztification by, the.contractor that there js a
substantial dispute with respect to the required provisions.

’ i

10 §5.5(a)(3)(ii) shall be preserved by the Federal agency fora
period-of 3 years from the date of completion of the contract

. and shall be produged at the request of the Department of
Labor at any-time during the 3-year period... .

(3) The Pederal agency shall cause such investigations to be
mads as may be necessary to assure comptiance with the-lsbor
standards clauses required by §5.5-and the applicable statutes
Hsted in §5.1. Investigetions shall be made of all contracts
with such frequency &s may be necessary 1o assure

compliance. Such investigations shall-include interviows with

employees, which shall be taken in confidencs, and

examinations of payrol} data and evidence of registration and .

certification with respect to apprenticeship end training plans.
In misking such examinations,
deterrhine the correctness of classifications and to determine .
‘whether there is a disproportionate employment of laborers
and of apprentices or trainées registered in approved

. programs. Such investigations shall-also inchude evidencs of - - .
fringe benefit plans and payments thereunder. Complaints of )

alleged violations‘shau be given priority._

{4) In accordance with normal operating procedures, the
contracting agency may be furnished various investigatory
material from the investigation files of the Department of
Labor. None of the material, other than computdtions of back
wages and liquidated damages and the summary of back
wages due, may be disclosed in any manner to anyone other -
than Federal officials charged with administering the contract
ar program providing Federal assistance to the contract,
without requesting the permission and views of the
Departmerit of Labor. < -

(5) Itis flie policy of the Department of Labor to protect the’
identity of its confidential sources and to prevent an
unwarranted invasion of personal privacy. Accordingly, the
identity of an employee who makés & written or oral statemient
&s a complaint or in the course of an investigation, aswell as
portions of the statement which would reveal the employes's
identity, shall siot be disclosed in any manner to anyone other -
than Federal officials without the prior corisent of the
employee. Disclosure of employeo statsments shall be
govarned by the provisions of the “Freedom of Information
Act™ (5 U.S.C. 552, see 29 CFR part 70) and the “Privacy Act
of 1974" (5 U.S.C. 5528).

(b) The Administrator shall cause to be made such

11

perticular care shall be taken to -

investigations s doemed nepessary, in ordﬁ%?i!‘;'gg
~compliance with the labor standards provisions ofthe . -
ap;?]}éab%&sﬁmés fistéd in §3.1, or ¢o affirm or reject ffie

recommendstions by, the Agenicy Head with respect o labor

wh v

standards;matiers ariging ynder tho statites listed in §5.1.
Federal agencies, contractors, subcontractors, sponsors,
applicais, or owners shall coopecate with sny authorized - - -
tepreseniative of the Department of Labor in the inspection of
records, in intetviews with workers, and in all other aspects of
the investigations. The findings of such an investigation,
including amounts found dus, may not be ajtered orreduced

without thie approval of the Department of Labor, Whers the

underpsyments disclosed by such an investigation total $1,000
or more, where there is reason to believe that the violations are
aggravated or-willful (or, in the case of the Davis-Bacon Act,

" that thé contiactor has disregarded its obligations to

- eployees and subcontractors), or where liguidated damages
may be assessed under this Contract Work Hours and Safety-
Standards Act, the Depariment of Labor will furnish the -
Federal agency an enforcement report detailing the labor
standards violations disclosed by the investigation and any

.-action taken by the contractor to correct the violative

_practices, including any payment of back wages. In other

" circumstances, the Federal agency will be furnished a letter of

notification summarizing the findings of the investigation.

‘ §57’Repom to the Secretary of !456:-. o

(8) Evforcement reporis. (1) Where underpayments by 2
contractor or subcontractor total less than $1,000, and where
there is no reason. to believe that the violations are aggravated
‘or willful (or, in the case of the Davis-Bacon Act that the -
“contractor has disregarded its obligations to employees and
subcontractors), and where restitution hai béen effected and
future compliance sssured, the Federal agency need not submit -
its ilivestigative findings and recommendsations to the
Administrator, unless the investigation was miade at the
request of the Depariment of Labor. In the latter case, the
Federal agency shall subniit a factual summary report
detailing any viclations including any date on the amount of

. restitution paid, the number of workers who received -
restitution, liquidated daniuges assessed under the Contract
Wark Hours and Safety Standards.Act, corrective measures

+ takeni (suchi as “letters 6f notice”), and any information that
may bé hecessary to review any recorhmsndations for an
appropriate adjustment in liquidated damages under §5.8.

(2) Whére underpayments by & contractor or subcontrector -
total $1,000 or more, or where there is reasori to believe thet
the violations are aggravated or'willful (or, in the case of the
Davis-Bacon Act, thet the contractor has disregarded its *
obligations to employees and subcontractors), the Rederal
agency shall furnish within 60 days after completion of its
investigation, a detailed enforcement report to the

Administrator,



(b) Semi-annual enforcement reporis. To ussist the Secrétary
in fulfilling the responsibilities under Reorganization Plan No.
14 of 1950, Federa! agenciés shall furnish to the Administrator
by April 30 and QOctober 31 of sach calendar yaar semi-annual
reparts on compliance with and enforcement of the labot
standards ptwmous of the Davis-Bacon Act and its related

- acts covering the periods of October 1 through March 31 and

- April 1 through September 30, respebtively, Such reports shail
be prepared in the manner prescribed in memorarids fssued to

. Federal agencies by the Administrator. This report has been

cleared in acoordance with FPMR 101-11.11 and assigned
~ interagency report control number 1482-DOL-SA. T

(o) Addigional information. Upon request, the Agency Head ..
shall transmit to the Administrator such information available”
%o the Agency with respect to contractors and smboontmmrs,
their contracts, and the nature of the contract work es the -
Administrator may find necessary for the performance of his
or her duties with respect to the tabor staridards provisions '
referred to in this part.

(d) Contract termination. Where g contract is termluatét! by
reason of viplatigns. of the labor standards provisjons of the " .
statutos listed in §5:1, a report shall be submitted prumptly
the Administrator ind to.thé Comptroller General (if the
contract is subject to the Davis-Bacon Act), giving the name
and address of the contractor or subcontractor whoss right to
- proceed has been terminated, and the name and address of the
‘contractor or subcontractor, if atty, who is to complete the - .
work, the amount and numbér of thie contract, ahd ﬁm .

description of the work t be performed. -

§58 LiquidaM damngu under the Contract Work
" Hours and Safety Standards Act.

(2) The Conirast Work Houts and Safety Standards Act

. requires that laborers of mechanics shall be paid wages ata

. rate not less than one and one-half times the basic rate of pay
for: all hotirs worked in excess ot‘fonyhours in any workweek.
In the event of violation of this provision, the contractor and
any subconfrector shell be liable for the unpaid wages and in
addition for liquidated damages, computed with respect to

. each laborer or mechanic employed in violation of the Act in

the amount of $10 for each calendar day in the workweek on
which such individual was required or permitted to work in
excess of forty hours without payment of required overtime
wages. Any contractor of subcontractor aggrieved by the
withholding of liquidated damages shall have the right o
appeal to the head of the sgency of the United States (orthe
territory of District of Columbia, as appropriats) for which the
contract work was performed or for which financial assistance
was provxded

(b) Findings cmd recommendations af the Agency Head. The

Agency Head has the authority to review the administrative
determination of liquidated damages and to issue & final order
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Bfﬁxming the determination. It is not necessary to seck the

R concun-mce of ths Administrator but the Administrator shalt

be ad‘vnsed of the actlon taken. Whenever the Agency Head
finds ‘that a sum of liquidated damages administratively
ddnrmined to be die is incorrest or that the contractor or
subcontractor violated madvvrtently the provisions of the Act
notwiﬁtsmndlng the exercise of due cire upon the part of the
contractor or subcontractor involved, and the amount of the
dnmnges computed for the contract is in excess of -
$500 the Agency Head may make recommendations to the
Secmary that an appropriaie adjustment in liquidated demages
be made or that the éontractor or subicontractor be refieved of
liability for such liguidated damages, Such findings with -

‘renpeet to liquidated damages shall inolude findings with

nespect ta any wage underpayments for which the liquidated
damages are detereined.

(c)’rho moofnmendm:uofﬂm Agency Headfor adjustment

or reliafﬁ*om liquidated demages under parigraph (s} of this
aeotwn shail be seviewed by the Admmmmr oran
authonud representative who shall issue an order concurring
inthe reeommmduﬂom partially concurring in'the '

reamqmendatlom, or.rejecting the recommendétions, and the ”
o reasons therefor. The oider shall be the ﬁnnldeaision ofthe
" Department of Labor, unless lpetMonforreview isfiled -

mdmttopm 7 of this title, and the Adminjstrative Review
Baard in its discretion reviews sucli decision and order; or,
with raspeet to confracts’ aubject to the Service Contract Act,

,unhsspemnonformicmsf“ledpmumtmpmhfﬂm

title, nnd ‘the Administrative Review Board in its dismﬁon
mview‘rs such decision and order.

{d) Whmewﬂte Ageucy Hepd findg thata sum othuulwted
damages edministratively determined to be dus under section

'104(g) of the Contreot Work Hours and Safety Standards Act

for aqontm:twssoo orlmaadtheAgmcyHemd finds that
the: sum of liquidated damages Is incotrect or that the

. epntraumt,or subcontractor violated inadvertantly the

prev{sicns of the Contract Work Hours and Safsty Stendards
Act notwithstanding the exercise of due caro upon the part of
the contractor or subcontractor involved, an appropriste
m!_;usmnt may be made in such liquidated d orthe
contrector or subcontractor may be relieved of lisbility for
such liqu:dmxl damagss without submitting recommendations
toﬁmeﬁ‘ectaramporttotbnbapmmonahor This
delegaﬁon of suthority i meds under section 10§ of the.

. ComaWoranmmdSafetyStmds:dsActmdhasbeen

found to be mecessary and proper in the publio interest fo
prevent undus hardship and to.avoid secious impairment of the
mndust of Government business,

[48 m 19541, Apr. 29,1983, as amended at 51 FR 12265,
Apr. 9, 1986; 51 FR 13496, Apr, 21, 1986] :

ot
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§59 Suspcnslo’nf&f funds.

In the event of failure or tefns;il of the contrwt:or or any L

-sitbeantracior to comply with the Iabor standards clauges - .
. contained in §5.5 and the applicable statutes listed in-§5.1, ﬂw

Federdl agency, upon jts own action or upon written request of
an authofized representative of the Department of Labor, shall
take such action as may be necessary to cause the suspension
of the payment, advance or guaraatee of funds until such time
as the violations are discontinued or until sufficient funds are

PRI po——— A_Al‘..-.. ‘.-‘-A.

withheid to compensate Bmpwy‘qcs IOT InC Wages w which
they are éntitled and to cover any liquidated damages which
ruay be due. )

LERL Ruﬂmﬁon, crlmiml aetlon. .

(2) In cases other than those forwarded to the Attomey
General of the United States under paragraph (b), of ihis
section, where violations ofthe labor standards clauses
contained in §5.5 and the applicable statutes listed in §5.1
result in underpayment of wages to employees, the Federd .
agesicy or an authorized representative of the Department of
Labor shall request that restitution be made to such employees

_or on their behalf to plans, funds, or pmgrams for any type of -
~ bona fide fringe benefits within the meanmg of sectuon l(b)(z)
 ofthe Davm-Baoon Act. '

(b) In cases where the Agency Head or the Administrator finds
Sulmmﬁnl evidende that sitch violatxoﬁs are wiliful and in

violation of & criminal statute, the matter shall be forwarded to -

the Attorney General of the United States for prosecution if
the facts warrant, in all such cases the Administrator shall be
informed simultaneously of the action taken. g

8 s.ll -Dlspuites concerning payment of wages,

(a) This section sets forth thc prooedure for resolutmn of

" disputes of fact or law concerning payment of prevailing wage
rates, overtime pay, of.proper | classification. The procedures in

this section may be initiated wipon the Administrator's own -
motion, upon.referral of the dispute by & Federal agency
pursuant to §5.5(2)(9), or upon request of the contractor or
snbaonmbor(a) )

®X1)In thewent ofa d:spum descrtbed in paragraph (a) of

. this section in which It appears that relevant facis are at issue,-

the Administrator. will notify the affected contractor and .
subcontractor(s) (if any}, by registered or certified mail to the -
last known address, of the investigation findings, If the
Administrator determines that there is reasonsble cause to

- believs that thé contractor and/or subsontractor(s) should slso -

be subject to debarment under the Daviszacon Actor
§5.12(a)(1), the letter wnll so indicate,

A contractor and/or subcontractor desmng & hearmg

- conceming the Administrator's mvast;gatm ﬁndings shall -

request such & hearmg by letter postmarkod within 30 days of .
the dateof the Administrator's, }ettef The request shall set

 forth thoss findings which are in dispiife and the reasons

therefor, including any affirmatiye defenses, with respect to
the violahons mdlor debment, as appropriate.

3) Upnnmomptofn timely requestforaheurmg,ﬂae

Administrator shall fefer the case to the Chief Administrative
Law Judge by Order of Refercnce, to which shall b sttached .a
copy of the letter from the Administrator and response thereto,

for designation of an Administrative Law Judge to conduct

such hearings as may be'necessary to resolve the disputed
matters. The hearing shall be conducted in accordance with
ﬂ:epmceduressetforﬂnn”CFRpaltG :

(cX1) In the event of a dispute desczibed in paragraph (a) of
this section in which itappears that there are no relevant facts
at issue, and where there is not at that time reasonable causs to
institute debarment proceedmgs under §5.12,the ‘
Administrator shali notxi}r thé contractor and subcontracton(s)
(if any), by registered or certified mail to the last known .
address, of the invesiigation findings, and shail issus a mhng
on any issues of law known to be in dispute.

(2)(i) If the contractor and/or subconu-actor(s) disepres with -
the factual findings of the Administrator.or believe that there
are relevant facts in dispmc, the contractor or subcontractor(s)
shall so advise the Administrator by létter postmarked within
30 days of the date of the Administrator's letter, Inthe - -
respouse, the contraotor and/or subcontractor(s) shall explain
in detail the facts elleged to be in dispute and attadx any :

 supporting doeumenmmn

(i Upon receipt ofa rosponse under patagmph (c)(z)(i) of
this section alleging the existence of a factual dispute, the -
Administrator shall examine the information submitted. If the -
Administrator determines that there is arelevant issue of fact, -
the Administrator shall refer the case to the Chief
Administrative Law Judge in sccordance with paregraph

.(b)(3) of this section. If the Administrator deterimines that

there is no relevant issue of fact, the Administrator shall so

- rule and advise the contractor and snbcontmcmr(s) (lf any)

accordingly. .- -

{3) If the contractor and/or subcoutractm'(s) desire rcvisw of
the ruling issued by the Administrator under pavagraph (c)(1) |
or (2) of this section, the contractor and/or sulicontractor(s) *
shall file & petition for review thereof with the Administrative
Review Board within 30 days of the date of the ruling, witha
copy thereof the Administrator. The petition for review shall

be filed in awordance with part 7 of this sitle.

@ If 1 timely response to the Admmum:‘s findings or
ruling is not made or a timely petition for review is not filed,
the Administrator's findings and/or ruling shall be final, except

that with respect to debarment under the Davis-Bacon Act, the



Administrator shalf advise the Comptrolier General of the
Administrator's recorumendation in accordance with
§5.12(a)(1). If a timely response or petition for review is filed,
the findings and/or ruling of the Administrator shaflbe -
inoperative-unless and until the decision is upheld by the
Adtninistrative Law Judge or the Admmish*atwe Review
Board.

. §5.12 »ebime‘i:t proeuding..‘

(aX(1) Whenever any oontractor or subconmm is found by
the Seorefary of Labor to be in aggravated or willful violation
of the labor standards provisions of any of the applicable
. statutes listed in §5.1 otber than the Davis-Bacon Act, stich

oontractor or subcontractor or any firm, corposation,

partoérship, or association in ‘which such contractor or
. suboconfractor has a substantial interest shall be ineligible for 8

" . périod not to exceed 3 years (from the date of publication by

.. this Comptroller General of the name or names of said

. _contractor or subcontractor on the mchgtble list a8 provided
below) to tecelve any contracts or subcomracts subjm to any
ofﬂlestmmshstedm§5 1.

(2) In cages arising under contracts oovered by the Davis-

. Baoon Act, the Administrator shall trénginit to the Comptroller .-

Géneral the names of the contractors or subcontractors and -
their responsible officers, if any (and any finms in which the -
contractors or subcontractors are known to have an interest),
who have been fourid to have disregarded their obligations to-

.employees, and the reoainmen&anon of the Secretary of Labor

or authorized representative regarding debarment. The
Comptm!ler General will distribute s list to all Federal.
agencies glving the names of such ineligible person or firms, - -
who shall be ineligible to. be awarded any contractor .
suboontract of the United States or the District of Colnmbia
arid any contract or subcontract:subject to the labor standards
provisions of the mmm listed in §5. l.

(b)(1) In addition to cases under wmch debarment actlon is
initisted pursuant to §5,11, whenever as a result of an
investigation conducted by the Federal agency or the

t of Labor, and where the Administrator finds
reasonable cause to believe that & contractor or subcontractor
has committed willful or pggravated violations of the labor
standards provisions of euy of the statutes listed in §5.1 (other
then the Davis-Bacon Act), or has committed violetions of the
Davis-Bacon Aot which constitute a disrégard of its  ~
obligations to employees or subcontractors under sectlon 3(s)
thereof, the Administrator shall nofify by registered or .
certified mail to the last known address, the uomracmror
subcontractor ard fts responsible officers, if any (end any
firms in which the contractor or suboontractor are known to
have a substantlal interest), of the finding. The Administrator
shall afford such contractor or subcontractor and any other
parties notified an opportunity for & hearing as to Whether
debarment action should be taken under paragraph (2)(1) of
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this sectmn or section 3(&) of thé Davis-Bacon Act. The
Admimstrator shall furnish to those notiffed a summary of the
inveatlgative findings. Ifthe contractor or subconfractor or eny
ofher|parties notified wish o request a hearing as to whether
debmhent action should be faken, such a request shall be
made by letter postmarked within 30 days of the dste of the
latterfmm the Administrator, and shall set forth any findings
which are in dispute and the reasons therefor, including any
defenses to be raised. Upon recelpt of such request
for » hearing, the Administrator shall refer the case to the
Chief Administrative Law Judge by Order of Reference, 10’
whlch shall be attached a copy of the letter romthe -
Admhistmor and the response thereto, for designation ofan .
Admkxishutwe Baw Judge to conduct such hearings as may be ’
necessarytodnwrmmeﬂlsmaum mdispute.ln considering
debarment under any of the statutes listed in §5.1 other than
the Davis-'Bacon Act, the Administrative Law Judge shall . 3
an order concprning whether the contractor or ‘
submmmor is to be debarred in accordemce with paragraph
(a)(I) of this sectipn. In congidering debarment utnder the .
Dav:s-an ‘Act; the Administrative Law Judge shall issue 8
momnmeudntion as to whether the contractor or subcontractor
should be debarred under section 3(a) oflhe Act. -

) Hearings underthm section shall bacondumd in -
aoeordmoewxﬂn29CFRpm6 If no heating is requested :
within 30 days of recaipt of the latter from the Administretor, f
the Admhiisamr's findings shall be final, except with respect

© recommendatm reparding daharment under the Davis. .

. Bacon Act, as set forlh mparagmph ()(2) of this section.

I
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(c) Any person orﬁrm dabamd tmder §5. 12(a)(1) may in

S mmgrequestrmvalﬁ'omthadebamentkstaﬁm'sm

months from the dage of publication by the Comptroller = - -
Genqa! of sach person or firm's name on the ineligible kist.
Such 3 request should be directed to the Adrainistrator of the
Wage and Hour Divisjon, Bmployment Stendards )
Admmistrauon U.S. Dopariment of Labor, Washington, DC -
10210, and shall contain s full explaridtion of the reasons why
. such pemm or firm should be removed from the ineligible list.
In cases where the contractor o subcontractor failed to make
full restltutwn to all underpaid employees, a request for
ramoval will not be considered until such underpayments are

. made In alt ofher cases, the Admiistrator will examine the

- facts and ciroumstances surrounding the violative practices
whleh caused the debarment, and-{ssue a decision as to
whether or not such person or firm has demonstrated a current
responsibihty to comply.with the lsbor standards provislons of
_the stamtas listed in §5.1, and therefore should be removed

. from the ineligible list. Among the factors to be considered in
reaching such a decision are the severity of the violations, the
eontracmr or subcontractor’s sttitude towards comipliance, and
the past compliznee history of the firm. In no case wilt such
removal-be effected unless the Administrator determines aftei
an investigation that such person or firm is in compliance with
the lahor standards provisions applicable to Pederal contracts
and Psderally assisied oonstmct:on work subjéct to any of the




applicable statutes hsmd in §5.1 and other labor statutes
providing wage. tion, sush,as the Snmce Conjract Act, -
the Wahh»ﬂea{ey Public Contracts Act, and the Fair Labor
Standards Act. If the request for removal is denied, the person
of firm may petition for review by ﬂle Admmxslratiw Rmaw
Boardpmumtto29 CFRpart'i a

(d)(l) Section 3(3) of the Davm-Bac(m Act: provzdes that for a
period of three years from date of publicaﬁon on the ineligible
list, no contract shall be awarded to any persons or firms
placed on the list 28 a result of a finding by the Comptroller

.Generalﬂ:atsuchpmomorﬁmshave disregarded
obligétioris to employées and subcontractors under that Aet, .

and further, thét no cohtract shali be svarded to “my firm, -
cotporation, parinership, ‘of asscoiation in which such persons
or firms have an interest.” Paragreph ()(1) of this section
similarly provides that for a peried not to exceed three years
from date of publication on the ineligible list, no contract. .
subjectmmyofﬂaemm listed in'§5.1 shall be awarded to
any contractor or subcomraotor on the ineligible list pursuant
to that paragraph, or to “any firm, corporation, parinership, or
association” in which such contractor or subcontractor has a-
“substantial interest.” A finding as to whether persons or firms
whose names appear on the insligible list have an interest (or a:

substantial interest;-as appropriate) in.any other firm,
oorporahon, partnership; or assoclntxon, may be made through )

mvasuganon. hearhug, or oﬂzerwwe

(2)(i) The Adnunistrator, on hls/her own motion orefter
receipt of a request for a determination pursuant to paragraph
{d)(3) of this section may make a finding on the issue of -
interest (or substantial interest, | as appropmte)

{ii} If the Admmrsu-mr determines that them may be an
interest {or substantial interest, as _appropriate), but finds that
there is insufficient evidence to render a final ruling thereon.
the Administrator may refer the issue to the Chief -
Administrative Law Judpe in accordence with paragraph
(d)(4) of this section.

(m) If the Administrator finds that no interest (or substantial
interest, as appropriate) exists, or fhat there is not sufficient
information o warrant the initiation of an investigation, the
requestmg party, if eny, will be 8o mmfied and no further
action taken, ,

(iv)(A) If the Administrator finds that an interest (or -
substantial interest, as appropriate) exists, the person or firm
affected will be notified of the Administrator's finding (by
certified mail to the last known address), which shall include
the reasons therefor, and such porson or firm shali be afforded
an opportunity to request that hearmg be held to render 2
decision on the issue. . ,

(B) Such person or firm shall have 20 days from the date of -
the Admmnstrator‘s ruling to request a hearing. A datailed
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statement of the reasons why the Mmmistrmr's mlms isin

‘ervror, including facts alleged to be in dispute, if any, shall be

submitwd wlﬂ: ﬁte requost for ] hcanng.

(C) Ifna hwmg is. tequbsmd withm ﬁ\e time menmned in
paragreph (H@Xiv)(B) of this section, the Administrator's

findiog shall be final and the Administrator shall so notlfy the
- Comptroller General. If a heartng is requestnd the ruling of

the Administrator shall be mopefanve unless and unil the
administrative Iaw judge or the Administrative Revisw Board
issues an order that there is an interest (or “substantial intemst,

Bs appmpﬂwe)u

[€3.6)) Areqnest fbr a determinahon of interest (of substential

Enmreat,asapproprm).maybemadebywmw“tadm
mluding contractors or prospective contractors and :

“associations of contractor's representatives of employees, and

interested Goverment agencies, Such a request shall be
submitted in writing to thé Administrator, Wage and Hour
Division, Employment Standerds Administeation, U. 8.
Department of Labor, \Vashington, DC20210.

(i) The request shall mcluda a slammeut settmg forth in detail
why the pefitioner believes that & person or firm whoss name
appears-on the debarred bidders list has an interest (or a
substantial interest, as eppropriate) in any firm, corporation,
partnership, ot association which is sesking or has been

-awarded a contract of the United States or the Distriet of

Coluinbia, or which is subject to.any of the statutes listed in’
§5.1. No particular form is prescn‘bed for the suhmisslon ofa
Tequest | under this sectlon , ,

(4) Referral to the Chigf Administrative Law.lidge The
Administrator, on his/her own motion under paragraph - |
{8)(2)(#) of this section or Wipon ‘s request for hearing where
the Adminjstrator determines tha relevant facts are in dispute,
will by order refer the issue to the Chief Administrative Law

* Judge, for designation of an Administrative Law Judge who
. shall conduet such heatmgs as may be necessary to render a

decision solely on the issue of interest {or substantial interest,
as appropriate). Such proceedings shall be conducied in
mrdanoe with the procedures set forth at 29 C.FR part 6,

(3) Refeivél to mg,ddmmmiva Review Baard, If the: pezmn
of firm affected requests 2 hearing and the Administrator
determines that relevant facts are not in dispute, the
Administraior will refer the issue and the record compiled
thereon to the Administrative Review Board to rendera =~
decision solely on the issus of ifiterest (or substantial inferest,

‘a8 appropriate). Such pmmdmg shali be conducted in

acoordance with the proeedure set forth at 29 CFR pert 7.

[48 FR 19S4I,Apr 29,1983, as amended at 48 FR 50313,
Nov.1,1983] -



. §5.13 Rulings and Interpretations.

All questions-relating to the application and interpretstion of
wage determinations (including the classifications therein)
issued pursuant to part 1 of this subtitle, of the rules contained
in this pa:t and in parts 1 snd 3, and of the Iebor standards
provisions of any of the statutes listed in §5.1 shall be referved
to the Administrator for appropriate ruling or interpretation.

The rulings and interpretations shall be authoritative and thoss .

under the Davis-Bacon Act may be relisd upon as provided for
in section 10°0f the Portal-fo-Portal Act of 1947 (29 us.c
259). Requests for such rulings and interpretations should be
addressod to the Administrator; Wage and Hour Division,
Employment Standards Adminlstration, us. Deparlment of
Labor, Wnshmgwn, pC 20210 )

© §8.14 Var!ations, tolerances, and exemptinm from parts
1and 3 of ﬂlis subtitle and this part.

Thesacm:ary of Labor may make vmatrons, mlemncas, and
exemptions from the regulstory réquirements of this part and - -
those of parts 1 and 3 of this subtitle whenever the Secremry.
_finds that such action s necessary-and proper in therpublic

" intefest or to prevent infustice and undus hardship. Variations,
- tolerances, and éxemptions may not e made from the ; -
statutory requirements of eny of the statutes listed in §5.1
unlass the statute epecifically provides suoh auﬂ:onty

§ 5 15 Limitations, variations, tolemncos, and exemptions
under the Contract Work Hours-and Safety Stamlnrds
"Act. : :

.{8) General, Upon his.or her own !h!tiative or upon the

. réquest of eny Fedéral agency, the Secretary of Labor may

provide ‘under section 105 of the Contract Work Hours and
Safely Standards Act reasonable limitations and allow
variatjons, tolerances, and exemptions to and from any or all
provisions of that Aot whenever the Secretary finds such -
.action to be necessary and proper in the public interest to
prevent injustice, or undue bardship, or to avoid serious

- impairment of the conduct of Government business. Any

" request for such action by the Secretary shall bé sebmitéed in

" writing, and shall set forih ﬂle reasons for whichi the request is
mads.

(b) Emempdons Pursuant to section 105 of the Contmct Work
Hours and Safety Standards Act, the folloviing classes of
contracts gre found exempt from all provisxonaofﬁm Actin

. order to prevent injustice, indus hardship, or serious

impairment of Government business:

(1) Confract work paformed in 8 workplace within a forelgn
country or within territory under the jurisdiction of the United
‘States other than the following: A Stsie of the United States; ’
the District of Columbia; Puerto Rico; the Virgin Islands;
Outer Continental Shelf lands defined in the Outer Continente}
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Shelf Lands Act (ch. 345, 67-Stat. 462); American Semos;
Guam. Wake Island; Eniwetok Atoll; Kwajalein Atoll; and
Jo!m‘seon Island. .

@ Flsfml'lfs entered into by or on behalf of the Commodity

: Credit Corporation providing for the storing in or liandling by

commerolal warehouses of wheat, corn, oats, barley, rye, grain
aurns, soybeans, flaxeesd, rice, naval stores, tobacee, -

peam‘ns, dry beans, seeds, cotton, and wool

3 Sales ofsu:p!us porwar by thé Teinesses Valloy Authority

to States, counties, municipalities, cooperative organization of

. citizens or facmers, corporations and other individuals

pursunt to section 10 of the Tennosses Valley Authority Act

. of1933 (16USC B3I

(c) Talemnce:. (l) The “basic rate ofpay" under section 102
ofﬁie Contract Work Hours and Safety Standards Act may be -
computed a2 an hourly equlvalent %o the rate on which time~
d-ono-half overtime compensation may be computed and
paid under section 7 of the Fair Labor Standards Act of 1938,

a8 amended (29U.8.C. 207), o3 interpreted in part 778 of this

title, ‘I‘hxsmmeisfomdmbemmrymdpmperinme
public intersst in arderm prevent undue hardship.

(2) Qmeemmg the mlerum provxded in pmmph (o)1) of
this section, the provisions of section 7(d)(2) of the Pair Labor
Slandards Act and §778.7 of this title should be noted, Under .
thenmpmvisicm. payments for occesional periods whenno .
work‘ns performed; due to vacations, and gimilar causes are
exciudable from the “regular rate” under the Fair Labor .
Standa:ds Act, Such payments, therefore, are also excludsble
from t‘he “basic rate” under the Contract Work Hours and
Safety Standdrds Act:

3) Sle §5.8(c) pmvndmg & mleranoe subdelagstmg auﬂmrity
1o the heads of agencies to make sppropriate adjustments in
the essessment of liguidated damages totaling $500 or Iess
un speclﬁod circumstances, .

Time spent in an organized program of related,
supplamental instruction by laborers or mechanics amployed
under bons fide apprenticeship or training programs may be
excludad from working time if the eriteria prescribed in
parqg‘raphs (6)(4)(i5) and (i) of this section are met,

(i) The epprentice or u'aines comes within the definition
contaned in §5.2()..

(iu) '[fhe time in question does not involve productive work of
perfo cs of the apprentice's or trainse’s regular duties.

(d) Variations. (1) In the event of failure or refusal of the
contractor or any subcontractor to comply with overtime pay
mqmremems of the Contract Work Hours and Safety *

l

[e—————t



‘Standards'Act, if the funds withheld by Federal agencies for

the violutions are not sufficient to pay fully both the. unpaid

‘wages due isborers and mechanics and the liquidated damages

due the Unifed States, the available funds shall be used first to
compensate the laborers and mechanics for the wages to which
they are éntitled (or an equitable portion thereof when the
funds are tot adeduate for this purpose), and the balance, if
any, shall be used for the payment of liqmdated dnmazes

@) Inthegerf rmange ofany contract entered into pursuant to
the provisions of 38 U.S.C. 620 to provide nursing home care
of veterans, no contractor or subconfractor under such contract
shall be deeméd in violation of section 102 of the Contract
‘Work Hours and Safety StandmlsActby virtue of failure to -
py the overtime wagas ‘required by such section for'work in
excess of 40 hours in.the workwesk to any individual
employed by an'establishment which & an institution

primarily engaged in the care of the sick, the aged, or the
mentally iil or defective who reside on the premises if,
pursuant to an agreement or understanding arrived at between

-the employer and the employee before performance of the

work, a work period of 14 consecutive days is accepted in licu
of the workweek of 7 consecutive days for the purpose of
overtime compensation and if such individual receives
compensation for employment in excess of § hours in any
workday and in excess of 80 hours in such 14-day period ata
rate niot less than | 1/2times the regular rate at which the
individual is employed, computed In accordance with the
requirements of the Fau' Labor Standards Act of 1938, as

amended.

) Any contractor or subcontractor performing on a
government contract the principal purposg of which is-the
furnishing of fire fighting or suppressjon and related services,

-shall not be deemed to be in viofation of section 102 of the

Contract Work Houi and Safety Standards Act for failing to
pay the overtime compensation required by section 102 of the
Act in accordance with tho basic rate of pay as defined in
paragraph (c)(1) of this section, to any pilotor copilot of a
fixed-wing or mmy-wmg wcraﬁ empioyed on such contract
it

(i) Pursuant fo a written employment agreemsnt betwem the
contractor and the employee which is arrived at before

performance of ﬁle work.:

{A) The employee receives gross wages of not less than $300

. per Week regardless of the total number of hours worked in

any workweek, and” 7

(B) Within any workweek the total wages which an employes
receives are not less than the wages to which the employee
would have been entitled in that workweek if the employee

‘were paid the minimum hourly wage required under the

17

contract pursuant to the pmmsmm oftha Service Comract Act °
of 1965 and any appliceble etermination issued
thereunder for all hours Wi wﬁoplus an addltmnafpremlum
payment of one-half times such minimum hourly wege-for all
higurs worked in exess, of40 hours i in the workweek

(i) The comrmor maintums accurate records of ﬂae-wlal daily
and weekly b hours of work perfomed by such employee on the
government contract. In the event thm conditlons for the
exemption are not mef, the requirements of section 102 of the
Contract Work Hours and Safety Standards Act shall be
applicable to the oonn'actﬁmnﬁwdammwonmmror
subcontractor fails to satisfy the conditions untll compleuon of
the oonuact.

(Reportmg md recordkeeping requirements in paragraph -
(d)(2) have been approved by the Office of Management and
Budget under cofitrol numbers 1215-0140 and 1215-0017,

Reporting and recordkeeping requirements in paregraph

- (d)(3)(i1) have been approved by the Office of Mmagmnt ’

and Budget under control number 1215—0017)

kS

'[48 FR 19541, Apr. 29, 1983, as amended at 51 PR 12265

Apr % 1986. 61 FR 40716, Aug. 5,1996]

8 5.16 Tnining plans approved or reeognlnd by the
) " Department of Labor prior to lmgust_zﬁ, 1978,

(@ Notwithstanding the provisions of §5.5{§J(45(:i) reiatmg to

the utilization of trainees on Federal and federally assisted
construction, no contractor shall be required to obtain approval
of a trafning program which, prior to August 20, 1975, was
approved by the Department of Libor for purposes of the

" Davis-Bacon and Related Acts, was established by agresment
- of organized labor and management and therefore recognized-
" by the Department, and/or was reoogmzad by the Department

under Executive Order 11246, es emended. A copy of the -
program and evidenice of its prior approval, if applicable shall
be submitted to the Emp}oymant and Training Administration,
which shall certify such prior approval or raoognltion of the
program. In every other respect, the provisions of,
§5.5(a)(4)(1i)—mcludmg those relating to registration of
trainees, permissible ratios, and wage ratas tobs paid—shall

" apply to tﬁm programs,

® Bvexy trainee employed ona contract executed on and

after August 20, 1975, in one of the ebove tm.nmg progrems
thust be mdmdually registored in the program in

with Employment and Training Administmﬁgn procedures,

and mustbepaidattheratespeclﬁed in the program for the
level of progress, Any such employee listed on the peyroll ata

. trainee rate who is not registered and paruelpatmg ina

progrem certified by ETA pursuant to this section, or
approved and certified by ETA porsnant to §5.5(a)(4)(if), must
be paid the wage ratedetmmmedbyﬂne Secretary of Lebor for



the classification of wotk aciually performed, The ratio of -
trainees to journeymen shall not be greater than pemitted by
the terms of the program. ’ :

{c) In the svent a program which was recogaized or spproved
prior to August 20, 1975, is modified, revised, extended, or
renewed,; the changes In the program or its renewal must be
approved by the Bmployment and Training Administration
‘before they may.be placed into effect. ’

§ 517 Wltbdrhfra! of_qpprovai of a training prog'mri;. }

If at any time the Employment and Training Administretion
determines, aftor opportunity for a hearing, that the stendards

of any program, whether it is one recoguized or approved prior-

to August 20, 1975, or a program subsequently approved, have
not been complied with, or that such a program fails to

provide adequate training for participants, & contractor willmo

longer be permitted to utilizs trainees at less fhan the * *

 predetermined rate for the classification of work actually - °
performed until an accepteble program is approved.

Subpart B—Interpretation of the Fringe Benefits
Provisfons of the Davis-Bacon Act

Source: 29 FR 13465, Sept. 30, 1964, unless otherwise

- §5.20 Scopeand ﬂgnt_ﬂ'cpnééiéf this subpart.

The 1964 amendsments (Pub. L. §8-349) to the Davis-Bacon

At requirs, among other things, that the prevailing wage
determined for Federal and federally-assisted constiuction
tnchude: (a) The basic hourly rate of pay; end (b) the amount
contributed by the contractor or subcontractor for certain’ -
fringe benefits (or the cost to them of such benefits). The * -
purpose of this subpart is to explain the provisions of these

_ amendments, This subpait makes.available in one place
official interpresations of the fringe benefits provisions of the
Davis-Bacon Act. These interpretations will guide the
Department of Labor in carrying out its responsibilities under
these provisions, These intetpretations ars intended also for
the guidance of contractors, their associations, laborers and
mechanics and their organizations, and focal, State end
Federal agencies, who may be concerned with these provisions
of the law. The interpretations contained in titis subpart are
authoritative and may be relisd upon as provided for in section
10 of the Portal-to-Portal Act of 1947 (29 U.S.C. 359). The
omission to discuss a particular problem in this subpart or in
interpretations supplementing it should not be taken to
indicate the adoption of any position by the Secretary of Labor
with respect to such problem or to constitute an administrative
interpretation, practice, or enforcoment policy. Questions on
matters not fully covered by this subpart may be veforred to
the Secretary for interpretation as provided in §5.12.

is

§521 [Réserved]

§5.22 Effect of the Davis-Bacon fringe benefits
provisions,

The Davis-Bacon Act and the prevailing wage provisions-of

" the related statutes listed in §1.1 of this subtitle confer upon

the Secretary of Lebor the euthority to predetermine, as

" minimum ‘wages, those wage rates found to be prévalling for

corrasnonding classes of Iaborers and mechgnics employed on

R A W o Ry o Ve FmRLR RS SRt 25E

projects of & character similar to the contrast work in the ared

... in which thio work s to bs performed, See paregraphs (a) and
* (b) of §1.2 of this subtitle: The fringe benefits amendments

enlsirgs the scope of this authority by including certain bona -
fide fringe benefita within the meaning of the terins “wages”,
“geale of wages®, “wage rates”™, “minimum wages” and

] pmﬁilhg wages”, as used in the Davis-Bacon Act.

§523 The statutory provisions., -

* The fringe benefits provisions of the:1964 amendments fo the

D{l\{l_&-BaconAAct are, in part, as foliows:
(b) As used in this Act the terin “wages”, “scale of wages”;
“wage rates”, “minimum wages”, and “prevailing wages” shall

__include—

{1).The basic houriy rate of pay; and

) T.hL ﬁmunt of—

(A) The rate of contribution inevb&ibly made by a contractor

or su*m!rachur to artrustes or 0 & third pefson pursuantto a

fund, plan, or program; and

(B) Tt‘:e' xa;te of costs to the contractor or subcontractor which

" may be reasonably anticipated in providing benefits to

Iabovers and mechanics pursuant o an enforceeble
cotiiiitment to carry out 3 financially responsible plen or
program which was communicatéd in writing to the lsborers

hndmeehaniosaffomd. _ ' B

for MMI or hospital care, pensions on retirement or death, .
mpw for injuries or illpess resuiting from
oce_upptiqmi activity, or insurance to provide any of the
foregoing, for unemployment benefits, life insurance,
disability and sickness insrarice, or accident insurance, for

" 1 snd holidey pay, for defraying costs of ehprenticeship
or other similar programs, or for other bona fide fringe
benefits, but only where the ¢ontractor or subcontractor is not
mqmr‘edby ottier Pederal, State, or local law to ptovide any of
such benefits 8 % %, : )

1
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§524 The basic hourly rate of pay.

“The basic hourly rate of pay” Is that past of a laborer's or
mechanic's wages which.the Secrétary of Labor would have--

* found and included in.wage determinations prior to the 1964

amendments, The Secretary of Labor is required to continue to
make 2 ssparate finding of this portion of thé wage. In genesal,

.this portion of the wage is the cash payment made directly to

the laborer-or mechamc It doss not inchude fringe benefits.
§525 Rate of contribution or cost for fringe beneflts. °
(8) Under the amendments, the Secretary is obligated to make

& separate finding of the rate of contribution or cost of fringe
benefits. Orly the amount of contributions or costs for fringe -

" benefits which meet the requirements of the'act will be -

considered by the Secretary, These requireniesits are discussed
inthissubpart, - . T

" (b) The rate of contributian or cost is odisiarily an hourly rate,

and will be reflected in the wage determination'as’such. In
some cases, however, the contribution or cost for certain’
fringo benefits may be expressed in a formula or. method of

payment other thai an Hourly rate. In such cases, the Secretary .
 tntiy in his discretion express in the wage determination the

. reft of contribution or cost used in the formulé or method or

* may convert it to an hourly raté of pay whenever he finds that

such action would facilitate the sdministration of the Act. See
§5.5(a)(1)(i) and (iii). ‘

§526 “*** contribution !rrevoedbljr‘_n__mﬁ éiton

trugtee ot to 2 third person™.

Under the fringe benefits provisions (section 1(6)2) ofthe -

Ac) the amount of contribytions for fringe benefits must be

-. made o 8 trustee or to a third person irrevocably. The “third

persof)” must be one who'is not affiliated with the contractor
or subcontractor, The trustee must assume the isual fiduciary
responsibilities imposed upon trustees by applicable law. The
trust or fund must be set up in such a way that in no event will
the contractor or subcontractor be able to recapturé any of the
contributions paid in or any way divert the funds to'his own
use or'beaefit. Although contributions made to a trustes or

1hiird person pursuant to & benefit plan must be irrevacably
" made, this does not prevent return to the contractor or -

subcontractor of sums which he had paid in excess of the
contributions actually called for by the plan, as where such-
excess payments result from error or from the necessity of
making payments to cover the estimated cost of confributions
8t a time when the exact amount of the necessary contributions
under the plan is not yet ascertained. For example, & benefit -
plan may provide for definite insurance benefits for employees
in the event of the happening of & specified contingency such
as death, sickness, accident, etc., and may provide that the cost
of such definite benefits, either in full or any balance in excess
of specified émployee contributions, will be borne by the
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contractor or suboontractor. In such  case the retumn by the
ingyrance company 16 the contractor or Subcontractor ofsums . -
paid by him in excess of the amount required to provide the. -
benefits which, under the plan, ars to.he,provided thrqugh. .
contributions by the contractor or subcontractor, will not be,
deemed & recapture or diversion by the employerof. .,

contributions made pursuant to_the plan. (See Report of ;he >

Senate Committse on Labor and Public Welfare, S. Rep. No.

. 963, 88th Cong., 2d Sess., p. 5.)

§5.27. “* &  fund, plan, or program”.

The qomri_bution; for fringe benefits must be made pursuant to
a funid, plan or program (sec. 1(b}(2XA) of the att). The

" phrase “fund, plan, or program™ is merely intended to

recognize the various types of arrangements commonly:iifed _

- to provida frinige benefits through employer contributions. The

phrase is identical with language contained in section 3(1) of
the Welfare and Petision Plans-Disclosure Act. In interpreting
this phrase, the Secretary will be guided by the experience of
the Department in administering the latter statute. (See Report-.
of Senste Committeg on Labor and Public Welfare, S. Rep.

 No. 963, 88th Cong,, 2d Sess;, p. 5.)

§5.28, Unfuaded pians. :

{(8) The cdists to  contractor or subcontractor which 1;my be
reasonably enticipated in providing benefits of the types '

" described in the sot pursusnt to an enforceable commitment to
- carry out a financially responsible plan or program, afe - -

considered fringe benefits within the meaning of the act (ssé .
1(b)2)(B) of the act). The legislative history suggests that . .
these provisions weré- intended to permit the consideration of ..
fringe benefits meeting, among others, these requirements and

- which are provided from the general assels of & contractor or

subcontractor. (Report of the House Committes on Education . -
and Labor, H; Rep.'No. 308, 88th Cong, Lt Sess., p. 4)
(b) No type of frifige benefit is efigible for consideration s 2" -
so-called unfunded plan unless: . . o
(1) Tt eould be reasonably antivipated to provide benefits  * -
described in the ect; o

(2) It represents a commitment that can be legally enforced;

(3) Itis carried out undef & financially responsible planor

- program; and

(4) The plan or program providing the benefits has been
communicated in writing to the laborers and mechanics
affected. (See S. Rep. No. 963, p. 6

{¢) It s in this manner that the act provides for the -
consideration of unfunded plans or programs i finding



prevailing wages and in ascertaining compliance with the Act.
At the same time, howoever, there is protection against the use

of this provision as a means of avoiding the.act's requirements,

The words “ressonably anticipated” are intended to require
that sny unfunded plan or program bo able to withstand a fest
which can perhaps be best described as one of actuarial
soundnass. Moreover, as in-the case of other fringe benefits
paysble uider the act, an unfunded plan or program must be
“bona fide!” and not a mere simulation or.sham for aveiding

- compliance with the act. (See 8. Rep. No. 963, p. 6.) The
legislative history suggesis thet in order to insure against the
possaibility that these provisions might be used to-avoid
compliance with the act, the committes contsmplates that the
Secretary-of Labor in carrying out his responsibilities under
Reorganization Plan No, 14 of 1950, may directa contractor-

orsnbeommrtasetasideiaanaccountmm whwh,tmder. :

sound actuarial prinoiples, will be sufficient ts meet the future

obligation under the plan. The preservation of this account for -

the purpose intended would, of course, also be espential, (8.
_Rep. No. 963, p. 6.) This is implemenwd by the crmh'ma
provasions required by §5.5(a)(l)(w) )

§ 5.29 Specmc fringe benems.

() The act lists all types ofﬁ'mse benefits which the
Congress considered to be common in the construction
industry as a whole. These include the following: Medical or
haspital cére, pensions on retirement or. death, compensation -
for injuries or illness resulting from occupational activity, or
insutance to provids any of the foregoing, unemployment
benefits, life.insurance, dmbihty snd sickness insuranoe, or
accident insurance, vacation and holidey pay, defrayment of
. costs of apprenticaship or other similar programs, or other
.bopa fidé fringe benefits, but only where the coritractor or

subcontractor is not required by other Federal, State, or local

Iaw to provide my of such benefits,

(b) The legislative biswry indicates ﬂlatit was not the intent of

the Congress fo impose specific standards relating to
administration of fringe benefits. It was assumed that the
magjority of fringe benefits arrengements of this nature will be-
those which are administered in accordance with requirements
of seetion 302(c)(5) of the National Labor r Relations Act. as
amended (S Rep. No. 963, p. 5).

. (c} Tho term “othér bona fide fringe hmcﬂ!s” is the éo-cal!ed
“open end” provision, This was included so that new fringe
benefits may be recognized by the Secretary as they become
prevailing. It was pointed out thet a particular ﬁ-inge benefit
need not be recognized beyond a particular area in order for
theSwretarymﬂndﬂmtitisprwailing in that erea. (5. Rep.
No. 563, p 6).

{d) The leg;slailve reports indicate that, insure against
considering and giving credit to any and all fnnse benefits,
some of which might be illusory or not genuine, the
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qualification wes included that such fringe benefits mustbe -

a fide” (HRGpNoSOSp 4; 8. Rep. No. 963, p. 6). No
difficulty is anticipated in determining whether a particular
fringe benefit is “bona fide"” in the ordinary case where the

‘ bmeﬁts are those commton fa the construction industry and -

which are established undér & usual fimd, plan, or program.
'l‘hstl would be typically the cass of those fringe benefits listed

wwh (8) of this section which are fonded under a trust |

or insurence program. Contractors may take credit for
oautﬁbutions made under such conventional plans without
requesting the approval of the Semmry of Labor under

" §5SEXDEY).

{e) Whore the plan is not of the ocmvemmna! type described in

the preceding paragreiph, it will be necessary for the Secretary

to examine the facts and circomstances o determine whether
. they ero “bona fide” in accordance with requirements of the

wt.'p:is is particularly true with respect to unfunded plans.

'Comm of subcontractors seeking credit under the act for
comlncumd for such plans must request specific permission

ﬂw Secretary under §5.5(a)(1)(iv)

(f)‘!'heactmlud;& fringobmsﬁuwhid; aconq-aqmror .
subeantractor is obhgmd to provide under other Federal, -
Stata‘,or local law. No credit may be taken under the act for
the paymentk made for such benefits. For example, paymant
for workmen s compensation insurance under either a

compulsoryoralecﬁw State statute are not considered - -

paymeénts for frings benefits under the Act. While each
mumon mustbe sepamuiy considered on its ovin mierits,
paymems made for travel, subsistence or to ndustry

ptcmuhon funds sre not normdlly payments for. fringe bemﬁts *
' under&e Act. The omission in the Act of any express

mfercnco to these payinents, which are common in the

. comtmcﬂon Induistry, suggests that these payments should not .

normally be regarded #s bona fide ﬁ'mgu beneﬁts under the-

"

§330 Typesof wagt,determinaﬂons.

{& Whem fringe benefits are prevailing for vm'ious classes of )

lnborexs and mechanics in the area of proposed construction,
guch heneﬁts are includable in any Davig-Bacon wage
determinatium Itlustrations, contained in paragraph (¢) ot’ this.
gection, demonstrate some of the different types of wage
determinations which muy be made in such cases,

{b) Wege determinations of the Secretmy of Labor under the

act do not inclade fringe banefits for various classes of
lnborm and mechanics whenever such benefits do not provail
it the area of proposed construction. When this ocours the
wage, dstermination witl contain onfy the basic hourly rates of
pay,ﬂmtisonlyﬂwcashwageawhwhmprevmhng for the
variaus clasges of laborers and mechanics, An illustration of
this situation is contained in parageaph (c) of this section. -

l



[Blectriciens | 4.85] .10 .15

: () ;lluslrétions:.
R 'Px;lngebeunu payments
Classes  [bourly |Health |- . M'ﬁmw -
' rates wﬁr‘}ﬂqm Vatations progeam Others
[Caborers | $3.25] . '
: Carpems | 4.00] s0.ts}

inters | 3.90f .15|. $0.10]  30.20

[Plombers | 495] 15| 20| | %045

[ronworkers| 4.60] d0f - ]

‘- (It should be noted this format is not naeessmly in the exact
. form in which detennh:atxons will issue; it is for illustration

only.)

§5.31 Meeﬁng wage determination obllgatlons.

(8) A contractor or subcoatractor perform ing work sub;eetto

a Davis-Bacon wage determination may discharge his -

minimum wage obligations for the payment of both sirmght
time wages and fringe benefits by paying in cash, making

payments or incurring costs for “bona fide” fringe tenefits of

the types listed in the applicable wage determination.or
otherwise found prevailing by the Secretary of Labor, or by a

\ oombmntmnﬂwmof '

(b) A contractor or subcontractos may dzschurge his .
obligations for the payment of the basic hourly rates and the
fringe benefits where both are contained in a wage

- determination epplicablé to his labomrs or mechamcs in the

followmg ways:

{1) By paymg not less than the basic hourly rate to the lahorcrs

. or mechanics and by making the contributions for the fringe

bénefits in the wage determinations, s specified therein. For -
example, in the illustration contained in paragraph (c) of
§5.30, the obligations for “painters” will be met by the
payment of a straight time hourly rate of not less than $3.90

_ and by contributing not less than at the rate of 15 cents an hour
’ ftft health and welfare benefits, 10 cents an"hour for pensions

and 20 ceats an hour for vacatnons, or

(2) By paying not less than the. basic hourly rate to the laborers
or mechanics and by making contributions for “bona fide”
fringe benefits in a total amount not less than the total of the
fringe benefits required by the wage determination. For
example, the obligations for “painters” in the illustration in
paragraph (c) of §5.30 will bemet by the payment of & straight
time hourly rate of not less than $3.90 and by contributions of
not less than a total of 45 cents an hour for “bona fide” fringe
benefits; or
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(3) By paying in cashdxrecﬂy to laborers or mechanics for the
besic hourly rate and by-making an additional cash payment in
tieu of the requiired benefits. Fot, éxample, where an employer
does not make payments or incur costs for fringe benefits, he
would meét his obiigations for “painters” in the iliustrétion in

paragraph {c) of §5.30, by paying dirgctly to the painters a

straight tifiie hourly rate of not less than $4.35 (§3.90 basic
hourly rate p!us 45 cents ﬁxr fringe. beneﬁts).

(4) As’ stated in paragraph (a) of this seﬂlon _the contractor or

subrontractor mav discharoa his minimum waca nlﬂhnhmm
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for the payment of stuight tungwages and ﬂ'mgebeneﬁs bys
combination of the methods illwrmd in paragraphs (b)(1)

“thru (3) of this section. Thus, for muple. his obligations for

“painters” maybemetbyan‘lwurlyme,paltlymcashmd
partly in payments or costs for fringe benefits which total not
less than $4.35 ($3.90 basic hourly rate plus 45 cents for
fringe benefits). The payments in such case may be $4.10 in
cash and 25 cents in payments or costs in fringe benefits. Or, -

. they-may be $3 15mpnshmd600entsmpaymmtxorcosm

for fnnge benefits.
[30 FR 13136, Oct. 15, 1965]
§532 Overtime payments.-

(a) The act excludes amounts pald by a contractor or
subcontractor for fringe benefits in the computation of

‘overtime under the Pair Labor Standards Act; the Contract

Wark Hours and Safety Standards Act, and the Walsb_-Heaiey
Public Contracts Act whenever the overtime provisions of any
of these stetutes apply concurrenily with the Davis-Bacon Act
or its related prevailing wage statutes. It is clenrﬁ'om the
legislative hism that in no évent can the regular or basic rate
upon which premium pay for.overtime is calculated under the
aforementioned Federal statutes be loss than the amount
determined by the Secretary of Labor as the basic hourly rate
(i.6. cash rate) under section 1(b)(1).of the Davis-Bacon Act. -

_ (See 8. Rep. No. 963, p. 7.} Contributions by employees are

not excluded from the regular or basic rate upon whiph
overtime is computed under these stetutes; that is, dn
employee's regular or basic straight-time rate is computed on

- his earnings before any deductions are made for the

employee's contributions to fringe benefits. The contractor's
contributions or costs for fringe benefits may be excluded in
computing such rete so long as the exclusions do not reduce

the regular or basic rate below the basic hourly rate contamed .
in the wage determination. .

(b) The-legislative report nohs that the phrase “contributions
irrevocably made by a contractor or sibconfractor to a trustee
or to & third person pursuant to a fund, plan, or program™ was
added to the bill in Committee. This language in essence
conforms to the overtime provisions of section 7(d)(4) of the



Fair Labor Standards Act, as amended. The intent of thé
committee wes to prevent any avoidance of overtime
requirements under existing law. Ses H. Rep, No. 308, p. 5,

{0)(1) The act permits a contrastor or subcontracior to pay a
cash equivalent of any fringe benefits found prevailing by the
Secretary of Labor. Such & oash equivalent would also be.
exciudable in computing the regular or basic rate under the
Federal overtine laws raentioned in paragraph (a). For .
example, the W construction contractor prys hils labérers or |
mechanics $3.50 in.cash under a wage determination of the
Secretary of Labot which fequires a basic hourly rate of $3
and a fringe benefit contribution of 50 cents. The contractor
pays the 50 cents in cash becmmehemadenopaymantsmd
inourred no casts for fringe benefitz, Overtime compensation
in this case would be computed on a regular or basic rate of
$3.00 an hour. Howaver, i somié cases a question of fact may
be presented in ascertaining whether or not a cash payment -
made to laborers or mechanics is actually in lieu of a fringe
benefit or is simply part of their m@t time cash wage. In the
latter situation, the oash payment is not excludsble in
computing overtimé compensation. Consider the examples set
* forth mpmgraphs (c)(2) and (3) of this aectmn

(2) The X oonsuuotton contractor has for aometime beén
‘ hg%zsmhowmnmnchmwashmbasioeashwage
~ plus50 cents an hour as a contribution to a welfarsand ~ .
_pension plan. The Secretary.of Labor determines that a basic
hourly tate of $3 an hour and a fririge benefit contribution of
50 cents are prevailing. The basic hourly rate or regular rate. . .
for overtime purposes would be $3.25, the rate ectually paid as
a basic cash wage for the employee of X, rather than the $3
ratedewrmlnedas prevniiingby the Seuretary of Labor,

(3) Under 1he sanie provaihng wage detennmatm, discussed
in paragraph (c)(2) of this section, the Y construction ..
.contractor who has been paying $3 an hour as his basic cash
‘wage on which he has been computing overtime compensation
reduces the cash wage to $2.75 an hout bitt computes his costs
of benefits under section 1(b)}(2}(B) as $1 an hour. In this
example the regular or basic hourly rate would continue 1o be

$3 an hour. See 8. Rep. No. 963, p. 7.
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The Fair Labor Standards Act of 1938, as amended
29 U.S.C. 201, et seq.

To provide for the establishment of fair labor standards in employments in and
affecting interstate commerce, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the “Fair Labor
Standards Act of 1938",

§ 201. Short title

This chapter may be cited as the “Fair Labor Standards Act of 1938".

§ 202. Congressional finding and declaration of policy

{a) The Congress finds that the existence, in industries engaged in commerce or in
the preduction of goods for commerce, of labor conditions detrimental to the
maintenance of the minimum standard of living necessary for health, efficiency, and
general well-being of workers

(1) causes commerce and the channels and instrumentalities of commerce to
be used to spread and perpetuate such labor conditions among the workers of

the several States;
{2) burdens commerce and the free flow of goods in commerce;
(3) constitutes an unfair method of competition in commerce;

(4) leads to labor disputes burdening and obstructing commerce and the free
flow of goods in commerce; and

(5) interferes with the orderly and fair marketing of goods in commerce. That
Congress further finds that the employment of persons in domestic service in
households affects commerce.

(b) 1t is declared to be the policy of this chapter, through the exercise by Congress
of its power to regulate commerce among the several States and with foreign
nations, to correct and as rapidly as practicable to eliminate the conditions above
referred to in such industries without substantially curtailing employment or earning
power.



Sec. 203

§ 203. Definitions

As used in this chapter—

{a) “Person” means an individual, partnership, association, corporation, business
trust, legal representative, or any organized group of persons.

L 1 ] prepe 3 | S 8

(b) “"Commerce” means trade, commerce, transportation, transmission, or
communication among the several States or between any State and any place
outside thereof.

{c) "State” means any State of the United States or the District of Columbia or any
Territory or possession of the United States.

(d) “Employer” includes any person acting directly or indirectly in the interest of an
employer in relation to an employee and includes a public agency, but does not
include any labor organization (other than when acting as an employer) or anyone
acting in the capacity of officer or agent of such labor organization.

(e)
(1) Except as provided in paragraphs (2) (3), and (4), the term “employee”
means any individual employed by an employer.

(2) In the case of an individual employed by a public agency, such term
means—

{A) any individual employed by the Government of the United States—

(i) as a civilian in the military departments (as defined in
section 102 of Title 5),

(i) in any executive agency (as defined in section 105 of such
title),

(iii) in any unit of the )udlc:lai branch of the Government which
has positions in the competstlve service,

{(iv) in a nonappropriated fund instrumentality under the
jurisdiction of the Armed Forces,

{v) in the Library of Congress, or
{vi) the Government Printing Office;

the United States Postal Servnce or the
and

(B) any individual employed by
Postal Regulatory Commission;

(C) any individual employed by|a State, political subdivision of a
State, or an interstate governmental agency, other than such an
individual—




Sec. 203(e‘)(2)(C)(i)

(i) who is not subject to the civil service laws of the State,
political subdivision, or agency which employs him; and

(ii) who—

{I) hoids a public elective office of that State, political
subdivision, or agency,

(II) is selected by the holder of such an office to be a
member of his personal staff,

(III) is appointed by such an officeholder to serve on a
policymaking level,

(IV) is an immediate adviser to such an officeholder
with respect to the constitutional or legal powers of his
office, or

(V) is an employee in the legislative branch or
legislative body of that State, political subdivision, or
agency and is not employed by the legislative library of
such State, political subdivision, or agency.

(3) For purposes of subsection (u) of this section, such term does not include
any individual employed by an employer engaged in agriculture if such
individual is the parent, spouse, child, or other member of the employer’s
immediate family.

(4)
(A) The term “employee” does not include any individual who
volunteers to perform services for a public agency which is 2 State, a
political subdivision of a State, or an interstate governmental agency,

if—

(i) the individual receives no compensation or is paid expenses,
reasonable benefits, or a nominal fee to perform the services
for which the individual volunteered; and

(i) such services are not the same type of services which the
individual is employed to perform for such public agency.

(B) An employee of a public agency which is a State, political
subdivision of a State, or an interstate governmental agency may
volunteer to perform services for any other State, political subdivision,
or interstate governmental agency, including a State, political
subdivision or agency with which the employing State, political
subdivision, or agency has a mutual aid agreement,

{5) The term “employee” does not include individuals who volunteer their
services solely for humanitarian purposes to private non-profit food banks and
who receive from the food banks groceries.
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(f) "Agriculture” includes farming in all its bra
the cultivation and tillage of the soil, dairying,

nches and among other things includes
the production, cultivation, growing,

and harvesting of any agricultural or horticultural commaodities (including

commodities defined as agricultural commodit
" raising of livestock, bees, fur-bearing animals
(including any forestry or lumbering operation

P TP SV

ies in section 1141j(g) of Title 12), the
or poultry, and any practices
s) performed by a farmer or on a farm

as an incident to or in conjunction with such Iarmmg operam)ns mcmalng

preparation for market, delivery to storage or
transportation to market.

to market or to carriers for

(g) “Employ” includes to suffer or permit to work.

{h) “Industry” means a trade, business, indus
group thereof, in which individuals are gainful

{f) “Goods” means goods (including ships and
commodities, merchandise, or articles or subje
any part or ingredient thereof, but does not in
the actual physical possession of the ultimate
producer, manufacturer, or processor thereof.

(i) “Produced” means produced, manufacture
manner worked on in any State; and for the p
shall be deemed to have been engaged in the
was employed in producing, manufacturing,
other manner working on such goods, or in an
directly essential to the production thereof, in

{k) “Sale” or “sell” includes any sale, exchang
sale, shipment for sale, or other disposition,

try, or other activity, or branch or
y employed.

marine equipment), wares, products,
acts of commerce of any character, or
clude goods after their delivery into
consumer thereof other than a

d, mined, handled, or in any other
urposes of this chapter an employee
production of goods if such employee

mining, handling, transporting, or in any

y closely related process or occupation
any State.

e, contract to sell, consignment for

(1) “Oppressive child labor” means a condition

of employment under which

(1) any employee under the age of sixteen years is employed by an employer

(other than a parent or a person standi

ng in place of a parent employing his

own child or a child in his custody undqr the age of sixteen years in an
occupation other than manufacturing or mining or an occupation found by the

Secretary of Labor to be particularly ha‘

zardous for the employment of

children between the ages of sixteen ar‘sd eighteen years or detrimental to
their health or well-being) in any occupation, or

|

(2) any employee between the ages of‘ sixteen and eighteen vears is

empioyed by an employer in any occup‘
shall find and by order declare to be pa

ation which the Secretary of Labor
rticularly hazardous for the

employment of children between such ages or detrimental to their health or

well-being; but oppressive child labor s

hall not be deemed to exist by virtue

of the employment in any occupation of any person with respect to whom the
employer shall have on file an unexpired certificate issued and held pursuant

to regulations of the Secretary of Labor‘ certifying that such person is above
the oppressive child-labor age. The Secretary of Labor shall provide by
regulation or by order that the employment of employees between the ages

of fourteen and sixteen years in occupa

tions other than manufacturing and
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mining shall not be deemed to constitute oppressive child labor if and to the
extent that the Secretary of Labor determines that such employment is
confined to periods which will not interfere with their schooling and to
conditions which will not interfere with their health and well-being.

{m) “Wage” paid to any employee includes the reasonable cost, as determined by
the Administrator, to the employer of furnishing such employee with board, lodging,
or other facilities, if such board, lodging, or other facilities are customarily furnished
by such employer to his employees: Provided, That the cost of board, lodging, or
other facilities shall not be included as a part of the wage paid to any employee to
the extent it is excluded therefrom under the terms of a bona fide coilective-
bargaining agreement applicable to the particular employee: Provided further, That
the Secretary is authorized to determine the fair value of such board, lodging, or
other facilities for defined classes of employees and in defined areas, based on
average cost to the employer or to groups of employers similarly situated, or
average value to groups of employees, or other appropriate measures of fair value.
Such evaluations, where applicable and pertinent, shall be used in lieu of actual
measure of cost in determining the wage paid to any employee. In determining the
wage an employer is required to pay a tipped employee, the amount paid such
employee by the employee’s employer shall be an amount equal to—

(1) the cash wage paid such employee which for purposes of such
determination shall be not less than the cash wage required to be paid such
an employee on August 20, 1996; and

(2) an additional amount on account of the tips received by such employee
which amount is equal to the difference between the wage specified in
paragraph (1) and the wage in effect under section 206(a)(1) of this title.

The additional amount on account of tips may not exceed the value of the tips
actually received by an employee. The preceding 2 sentences shall not apply with
respect to any tipped employee uniess such employee has been informed by the
employer of the provisions of this subsection, and all tips received by such employee
have been retained by the employee, except that this subsection shall not he
construed to prohibit the pooling of tips among employees who customarily and
regularly receive tips.

{n) “Resale” shall not include the sale of goods to be used in residential or farm
building construction, repair, or maintenance: Provided, That the sale is recognized
as a bona fide retail sale in the industry.

(o) Hours Worked.— In determining for the purposes of sections 206 and 207 of this
title the hours for which an employee is employed, there shall be excluded any time
spent in changing clothes or washing at the beginning or end of each warkday which
was excluded from measured working time during the week involved by the express
terms of or by custom or practice under a bona fide collective-bargaining agreement
applicable to the particular employee.

(p) "American vessel” includes any vessel which is documented or numbered under
the laws of the United States.

{q) “Secretary” means the Secretary of Labor.
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(r)

(1) “Enterprise” means the related activities performed (either through

unified operation or common control) |
business purpose, and includes all suc

more establishments or by one or mor;

units including departments of an esta
arrangements, but shall not include th
enterprise by an independent contract
subsection, a retail or service establish

by any person or persons for a common
h activities whether performed in one or
e corporate or other organizational
blishment operated through leasing

e related activities performed for such
or, Within the meaning of this

ment which is under independent

ownership shall not be deemed to be soc operated or controlled as to be other
than a separate and distinct enterprise by reason of any arrangement, which

includes, but is not necessarily limited

{A) that it will sell, or sell only,

to, an agreement,

certain goods specified by a particular

manufacturer, distributor, or advertiser, or

(B) that it will join with other s

uch establishments in the same

industry for the purpose of collective purchasing, or

(C) that it will have the exclusive right to sell the goods or use the

brand name of a manufacturer,

distributor, or advertiser within a

specified area, or by reason of the fact that it occupies premises leased
to it by a person who also leases premises to other retail or service

establishments.

(2) For purposes of paragraph (1), the activities performed by any person or

persons—

(A) in connection with the oper,

ation of a hospital, an institution

primarily engaged in the care of the sick, the aged, the mentally ill or
defective who reside on the premnses of such institution, a school for
mentally or physically handtcapped or gifted children, a preschool,
elementary or secondary school, or an institution of h:gher education
(regardless of whether or not such hospital, institution, or school is
operated for profit or not for proﬂt), or

(B} in connection with the operat:on of a street, suburban or

interurban electric railway, or local trolley or motorbus carrier, if the
rates and services of such raxlwéy or carrier are subject to regulation
by a State or local agency (regqrdless of whether or not such railway

or carrier is public or private or

{C) in connection with the activ

r operated for profit or not for profit), or

ities of a public agency,

shall be deemed to be activities performed for a business purpose,
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(s)

(1) “Enterprise engaged in commerce or in the production of goods for
commerce” means an enterprise that—

(A)
(i) has employees engaged in commerce or in the production of
goods for commerce, or that has employees handling, selling,
or otherwise working on goods or materials that have been
moved in or produced for commerce by any person; and

(i) is an enterprise whose annual gross volume of sales made
or business done is not less than $500,000 (exclusive of excise
taxes at the retail level that are separately stated);

(B) is engaged in the operation of a hospital, an institution primarily
engaged in the care of the sick, the aged,; or the mentally ill or
defective who reside on the premises of such institution, a school for
mentally or physically handicapped or gifted children, a preschool,

" elementary or secondary school, or an institution of higher education
(regardless of whether or not such hospital, institution, or school is
public or private or operated for profit or not for profit); or

(€) is an activity of a public agency.

{2) Any establishment that has as its only regular employees the owner
thereof or the parent, spouse, child, or other member of the immediate family
of such owner shall not be considered to be an enterprise engaged in
commerce or in the production of goods for commerce or a part of such an
enterprise. The sales of such an establishment shall not be included for the
purpose of determining the annual gross volume of sales of any enterprise for
the purpose of this subsection.

(t) “Tipped employee” means any employee engaged in an occupation in which he
customarily and regularly receives more than $30 a month in tips.

(u) *Man-day” means any day during which an employee performs any agricultural
labor for not less than one hour.

{v) “Elementary school” means a day or residential schocl which provides
elementary education, as determined under State law.

(w) “Secondary school” means a day or residential school which provides secondary
education, as determined under State law.

{x) “Public agency” means the Government of the United States; the government of
a State or political subdivision thereof; any agency of the United States (including
the United States Postal Service and Postal Regulatory Commission), a State, or a
political subdivision of a State; or any interstate governmental agency.

(v) “Employee in fire protection activities” means an employee, including a
firefighter, paramedic, emergency medical technician, rescue worker, ambulance
personnel, or hazardous materials worker, who—



Sec. 203(y)(1)

(1) is trained in fire suppression, has the legal authority and responsibility to
engage in fire suppression, and is employed by a fire department of a
municipality, county, fire district, or State; and

(2) is engaged in the prevention, control, and extinguishment of fires or
response to emergency situations where life, property, or the environment is
at risk.

8§ 204. Administration

{a) Creation of Wage and Hour Division in Department of Labor;
Administrator

There is created in the Department of Labor @ Wage and Hour Division which shall be
under the direction of an Administrator, to be known as the Administrator of the
Wage and Hour Division (in this chapter referred to as the “"Administrator”). The
Administrator shall be appointed by the President, by and with the advice and
consent of the Senate.

{b) Appointment, selection, classification, and promotion of employees by
Administrator

The Administrator may, subject to the civil-service laws, appoint such employees as
he deems necessary to carry out his functions and duties under this chapter and
shall fix their compensation in accordance witlp chapter 51 and subchapter III of
chapter 53 of Title 5. The Administrator may e?stablish and utilize such regional,
local, or other agencies, and utilize such voluqtary and uncompensated services, as
may from time to time be needed. Attorneys appointed under this section may
appear for and represent the Administrator in \any litigation, but all such litigation
shall be subject to the direction and control of‘ the Attorney General. In the
appointment, selection, classification, and promotion of officers and employees of the
Administrator, no political test or qualification |shall be permitted or given
consideration, but all such appointments and promotions shall be given and made on
the basis of merit and efficiency.

(c) Principal office of Administrator; jurisdiction

The principal office of the Administrator shall be in the District of Columbia, but he or
his duly authorized representative may exercise any or all of his powers in any place.

(d) Biennial report to Congress; studies qf exemptions to hour and wage

provisions and means to prevent curtailment of employment opportunities

(1) The Secretary shall submit biennia!iy in January a report to the Congress
covering his activities for the preceding two years and including such
information, data, and recommendations for further legislation in connection
with the matters covered by this chapger as he may find advisable. Such
report shall contain an evaluation and appraisal by the Secretary of the
minimum wages and overtime coverage established by this chapter, together
with his recommendations to the Congress. In making such evaluation and

appraisal, the Secretary shall take into |consideration any changes which may
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have occurred in the cost of living and in productivity and the level of wages
in manufacturing, the ability of employers to absorb wage increases, and such
other factors as he may deem pertinent. Such report shall alse include a
summary of the special certificates issued under section 214(b) of this title.

(2) The Secretary shall conduct studies on the justification or lack thereof for
each of the special exemptions set forth in section 213 of this title, and the
extent to which such exemptions apply to employees of establishments
described in subsection (g) of such section and the economic effects of the
application of such exemptions to such employees. The Secretary shall submit
 a report of his findings and recommendations to the Congress with respect to
the studies conducted under this paragraph not later than January 1, 1876.

(3) The Secretary shall conduct a continuing study on means to prevent
curtailment of employment opportunities for manpower groups which have
had historically high incidences of unemployment (such as disadvantaged
minorities, youth, elderly, and such other groups as the Secretary may
designate). The first report of the results of such study shall be transmitted to
the Congress not later than one year after the effective date of the Fair Labor
Standards Amendments of 1974. Subsequent reports on such study shall be
transmitted to the Congress at two-year intervals after such effective date.
Each such report shall include suggestions respecting the Secretary’s
authority under section 214 of this title.

(e) Study of effects of foreign production on unemployment; report to
President and Congress

Whenever the Secretary has reason to believe that in any industry under this chapter
the competition of foreign producers in United States markets or in markets abroad,
or both, has resulted, or is likely to result, in increased unemployment in the United
States, he shall undertake an investigation to gain full information with respect to
the matter. If he determines such increased unemployment has in fact resulted, or is
in fact likely to result, from such competition, he shall make a full and complete

~ report of his findings and determinations to the President and to the Congress:

Provided, That he may also include in such report information on the increased
employment resulting from additional exports in any industry under this chapter as
he may determine to be pertinent to such report.

(f) Employees of Library of Congress; administration of provisions by Office
of Personnel Management

The Secretary is authorized to enter into an agreement with the Librarian of
Congress with respect to individuals employed in the Library of Congress to provide
for the carrying out of the Secretary’s functions under this chapter with respect to
such individuals. Notwithstanding any other provision of this chapter, or any other
law, the Director of the Office of Personnel Management is authorized to administer
the provisions of this chapter with respect to any individual employed by the United
States (other than an individual employed in the Library of Congress, United States
Postal Service, Postal Regulatory Commission, or the Tennessee Valley Authority).
Nothing in this subsection shall be construed to affect the right of an employee to
bring an action for unpaid minimum wages, or unpaid overtime compensation, and
liquidated damages under section 216(b) of this title.
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§ 205. Repealed. Pub.L. 110-28,
May 25, 2007, 121 Stat. 189

§ 206. Minimum wage

Title VIII, § 8103(c)(1)(A),

{a2) Employees engaged in commerce; home workers in Puerto Rico and

ey meisw et S

.l . . R | .
Virgin Islands; employees in American S?moa; seamen on American vessels;

agricultural employees

W e a vhmen B S e B 0w Om

Every employer shall pay to each of his employees who in any workweek is engaged

in commerce or in the production of goods for
enterprise engaged in commerce or in the pro
at the following rates:;

{1) except as otherwise provided in th

commerce, or is employed in an
duction of goods for commerce, wages

is section, not iess than—

(A) $5.85 an hour beginning on the 60th day after May 25, 2007;

{(B) $6.55 an hour, beginning 1

2 months after that 60th day; and

(C) $7.25 an hour, beginning 24 months after that 60th day:

(2) if such employee is a home worker in Puerto Rico or the Virgin Islands,

not less than the minimum piece rate prescribed by regulation or order; or, if
no such minimum piece rate is in effect, any piece rate adopted by such

employer which shall yield, to the prop:
by regulation or order, not less than th‘

ortion or class of employees prescribed
e applicable minimum hourly wage

rate. Such minimum piece rates or employer piece rates shall be
commensurate with, and shall be paid in lieu of, the minimum hourly wage

rate applicable under the provisions of
authorized representative, shall have p
orders as are necessary or appropriate

this section. The Administrator, or his
ower to make such regulations or
to carry out any of the provisions of

this paragraph, including the power without limiting the generality of the

foregoing, to define any operation or occupation which is performed by such
home work employees in Puerto Rico or the Virgin Islands; to establish

minimum piece rates for any operation! or occupation so defined; to prescribe
the method and procedure for ascertaiping and promulgating minimum piece
rates; to prescribe standards for employer piece rates, including the
proportion or class of employees who shall receive not less than the minimum
hourly wage rate; to define the term “home worker”; and to prescribe the
conditions under which employers, agents, contractors, and subcontractors
shall cause goods to be produced by home workers;

(3) if such empioyee is employed as a|seaman on an American vessel, not
less than the rate which will provide to/the employee, for the period covered
by the wage payment, wages egual to compensation at the hourly rate
prescribed by paragraph (1) of this subsection for all hours during such period
when he was actually on duty (inciudin‘g periods aboard ship when the
employee was on watch or was, at the\direction of a superior officer,
performing work or standing by, but not including off-duty periods which are
provided pursuant to the employment agreement); or

10
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{4) if such employee is employed in agriculture; not less than the minimum
wage rate in effect under paragraph (1) after December 31, 1977.

(5) Redesignated (4)

(b) Additional applicability to employees pursuant to subsequent

amendatory provisions

Every employer shall pay to each of his employees (other than an empioyee to whom
subsection (a){5) of this section applies) who in any workweek is engaged in
commerce or in the production of goods for commerce, or is employed in an
enterprise engaged in commerce or in the production of goods for commerce, and
who in such workweek is brought within the purview of this section by the
amendments made to this chapter by the Fair Labor Standards Amendments of
1966, title IX of the Education Amendments of 1972 [20 U.5.C.A. § 1681 et seq.], or
the Fair Labor Standards Amendments of 1974, wages at the following rate: Effective
after December 31, 1977, not less than the minimum wage rate in effect under

subsection (a)(1) of this section.

(c) Repealed. Pub.L. 104-188, [Title III], § 2104(c), Aug. 20, 1996, 110
Stat. 1929 ~

(d) Prohibition of sex discrimination

{1) No employer having employees subject to any provisions of this section
shall discriminate, within any establishment in which such employees are
employed, between employees on the basis of sex by paying wages to
employees in such establishment at a rate less than the rate at which he pays
wages to employees of the opposite sex in such establishment for equal work
on jobs the performance of which requires equal skill, effort, and
responsibility, and which are performed under similar working conditions,
except where such payment is made pursuant to

(1) a seniority system;
(i'i) a merit system;

(iii} a system which measures earnings by quantity or quality of
production; or

(iv) a differential based on any other factor other than sex: Provided,

That an employer who is paying a wage rate differential in violation of

this subsection shall not, in order to comply with the provisions of this
" subsection, reduce the wage rate of any employee.

{2) No labor organization, or its agents, representing employees of an
employer having employees subject to any provisions of this section shall
cause or attempt to cause such an employer to discriminate against an
employee in violation of paragraph (1) of this subsection.

(3) For purposes of administration and enforcement, any amounts owing to
any employee which have been withheld in violation of this subsection shall

11
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be deemed to be unpaid minimum wages or unpaid overtime compensation
under this chapter.

{4) As used in this subsection, the term “labor organization” means any
organization of any kind, or any agency or employee representation
committee or plan, in which employees participate and which exists for the
purpose, in whole or in part, of dealing with employers concerning grievances,
labor disputes, wages, rates of pay, hours of empioyment, or conditions of
work.

{e) Employees of employers providing contract services to United States

(1) Notwithstanding the provisions of |section 213 of this title (except
subsections (a)(1) and (f) thereof), every employer providing any contract
services (other than linen supply services) under a contract with the United
States or any subcontract thereunder shall pay to each of his employees
whose rate of pay is not governed by T.he Service Contract Act of 1965 (41
U.S.C. 351-357) or to whom subsection (a)(1) of this section is not
applicable, wages at rates not less than the rates provided for in subsection
(b) of this section.

(2) Notwithstanding the provisions of section 213 of this title (except
subsections (a)(1) and (f) thereof) and the provisions of the Service Contract
Act of 1965 [41 U.S.C.A. § 351 et seq ‘] every employer in an establishment
providing linen supply services to the lUnuted States under a contract with the
United States or any subcontract thereunder shall pay to each of his
employees in such establishment waggs at rates not less than those
prescribed in subsection (b) of this sectuon except that if more than 50 per
centum of the gross annual dollar volume of sales made or business done by
such establishment is derived from providing such linen supply services under
any such contracts or subcontracts; su:ch employer shall pay to each of his
employees in such establishment wages at rates not less than those

prescribed in subsection (2)(1) of this sec:t:uon
{f) Employees in domestic service
Any employee—

{1) who in any workweek is employed in domestic service in a household

shall be paid wages at a rate not less than the wage rate in effect under

subsection (b) of this section unless such employee’s compensation for such

service would not because of section 299(a)(6) of the Social Security Act [42

U.S.C.A. § 409(a)(6)] constitute wages for the purposes of title II of such Act
[42 U.S.C.A. § 401 et seq.], or

{2) who in any workweek—
(A) is employed in domestic service in one or more households, and

(B) is so employed for more than 8 hours in the aggregate,

shall be paid wages for such employment in such workweek at a rate not less
than the wage rate in effect under subsection (b) of this section.
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(g) Newly hired employees who are less than 20 years old

(1) In lieu of the rate prescribed by subsection (a)(1) of this section, any
employer may pay any employee of such employer, during the first 90
consecutive calendar days after such employee is initially employed by such
employer, a wage which is not less than $4.25 an hour.

| (2) No émployer may take any action to displace employees (including partial
displacements such as reduction in hours, wages, or employment benefits) for
purposes of hiring individuals at the wage authorized in paragraph (1).

(3) Any employer who violates this subsection shall be considered to have
violated section 215(a)(3) of this title.

(4) This subsection shall only apply to an employee who has not attained the
age of 20 years.

§ ‘207. Maximum hours

(a) Employees engaged in interstate commerce; additional applicability to
employees pursuant to subsequent amendatory provisions

(1) Except as otherwise provided in this section, no employer shall employ
any of his employees who in any workweek is engaged in commerce or in the
production of goods for commerce, or is employed in an enterprise engaged
in commerce or in the production of goods for commerce, for a workweek
longer than forty hours unless such employee receives compensation for his
employment in excess of the hours above specified at a rate not less than one
and one-half times the regular rate at which he is employed.

(2) No employer shall employ any of his employees who in any workweek is
engaged in commerce or in the production of goods for commerce, or is
employed in an enterprise engaged in commerce or in the production of goods
for commerce, and who in such workweek is brought within the purview of
this subsection by the amendments made to this chapter by the Fair Labor
Standards Amendments of 1966—

(A) for a workweek longer than forty-four hours during the first year
from the effective date of the Fair Labor Standards Amendments of
1966,

(B) for a workweek longer than forty-two hours during the second
year from such date, or

(C) for a workweek longer than forty hours after the expiration of the
second year from such date,

unless such employee receives compensation for his employment in excess of the
hours above specified at a rate not less than one and one-half times the regular rate
at which he is employed.

13
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{b) Employment pursuant to coliective bqrgaimng agreement; employment
by independently owned and controlled local enterprise engaged in
distribution of petroleum products

No employer shall be deemed to have violated subsection (a) of this section by
employing any employee for a workweek in excess of that specified in such

subsection without paying the compensation for overtime employment prescnnea
therein if such employee is so employed—

(1) in pursuance of an agreement, made as a result of collective bargaining
by representatives of employees certified as bona fide by the National Labor
Relations Board, which provides that no employee shall be employed more
than one thousand and forty hours during any period of twenty-six
consecutive weeks; or

(2) in pursuance of an agreement, made as a result of collective bargaining
by representatives of employees certified as bona fide by the National Labor
Relations Board, which provides that during a specified period of fifty-two
consecutive weeks the employee shall be employed not more than two
thousand two hundred and forty hours|and shall be guaranteed not less than
one thousand eight hundred and forty-hours (or not less than forty-six weeks
at the normal number of hours worked per week, but not less than thirty
hours per week) and not more than two thousand and eighty hours of
employment for which he shall receive compensation for all hours guaranteed
or worked at rates not less than those applicable under the agreement to the
work performed and for all hours in excess of the guaranty which are also in
excess of the maximum workweek applicable to such employee under
subsection (a) of this section or two thclzusand and eighty in such period at
rates not less than one and one-haif tiTes the regular rate at which he is

employed; or

(3) by an independently owned and controlled local enterprise (including an
enterprise with more than one bulk storage establishment) engaged in the
wholesale or bulk distribution of petroleum products if—

(A) the annual gross volume of sales of such enterprise is less than
$1,000,000 exclusive of excise taxes,

{B) more than 75 per centum of such enterprise’s annual dollar
volume of sales is made within the State in which such enterprise is
located, and

{C) not more than 25 per centum of the annual dollar volume of sales
of such enterprise is to customers who are engaged in the bulk
distribution of such products for resale,

and such employee receives compensation for employment in excess of forty
hours in any workweek at a rate not less than one and one-half times the
minimum wage rate applicable to him under section 206 of this title,

and if such employee receives compensation for employment in excess of
twelve hours in any workday, or for employment in excess of fifty-six hours in
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‘any workweek, as the case may be, at a rate not less than one and one-half
times the regular rate at which he is employed.

(c), (d) Repealed. Pub.L. 93-259, § 19(e), Apr. 8, 1974, 88 Stat. 66
{e) "Regular rate” defined

As used in this section the “regular rate” at which an employee is employed shall be
deemed to include all remuneration for employment paid to, or on behalf of, the
employee, but shall not be deemed to include—

(1) sums paid as gifts; payments in the nature of gifts made at Christmas
time or on other special occasions, as a reward for service, the amounts of
which are not measured by or dependent on hours worked, production, or
efficiency;

{(2) payments made for occasional periods when no work is performed due to
vacation, holiday, iliness, failure of the employerto provide sufficient work, or
other similar cause; reasonable payments for traveling expenses, or other
expenses, incurred by an employee in the furtherance of his employer’s
interests and properly reimbursable by the employer; and other similar
payments to an employee which are not made as compensation for his hours
of employment;

(3) sums paid in recognition of services performed during a given period if
either, (2) both the fact that payment is to be made and the amount of the
payment are determined at the sole discretion of the employer at or near the
end of the period and not pursuant to any prior contract, agreement, or
promise causing the employee to expect such payments regularly; or (b) the
payments are made pursuant to a bona fide profit-sharing plan or trust or
bona fide thrift or savings plan, meeting the requirements of the
Administrator set forth in appropriate regulations which he shall issue, having
due regard among other relevant factors, to the extent to which the amounts
paid to the employee are determined without regard to hours of work,
production, or efficiency; or (c) the payments are talent fees (as such talent
fees are defined and delimited by regulations of the Administrator) paid to
performers, including announcers, on radio and television programs;

(4) contributions irrevocably made by an employer to a trustee or third
person pursuant to a bona fide plan for providing old-age, retirement, life,
accident, or health insurance or similar benefits for employees;

{5) extra compensation provided by a premium rate paid for certain hours
worked by the emplovee in any day of workweek hecause such hours are
hours worked in excess of eight in & day or in excess of the maximum
workweek applicable to such employee under subsection (a) of this section or
in excess of the employee’s normal working hours or regular working hours,
as the case may be;

(6) extra compensation provided by a premium rate paid for work by the

employee on Saturdays, Sundays, holidays, or regular days of rest, or on the
sixth or seventh day of the workweek, where such premium rate is not less
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than one and one-half times the rate e

stablished in good faith for like work

performed in nonovertime hours on other days;

(7) extra compensation provided by a

premium rate paid to the employee, in

pursuance of an applicable employment contract or collective-bargaining

agreement, for work outside of the hoqrs established in good faith by the
contract or agreement as the basic, normal, or regular workday (not

exceeding eight hours) or workweek (not exceeding the maximum workweek

applicable to such employee under sub§ection {2) of this section, where such
premium rate is not less than one and one-half times the rate established in
good faith by the contract or agreement for like work performed during such

workday or workweek; or

(8) any value or income derived from employer-provided grants or rights
provided pursuant to a stock option, stock appreciation right, or bona fide
employee stock purchase program which is not otherwise excludable under

any of paragraphs (1) through (7) if—

(A) grants are made pursuant to a program, the terms and conditions
of which are communicated to participating employees either at the

beginning of the employee’s participation in the program or at the time
of the grant;

{B) in the case of stock options|and stock appreciation rights, the
grant or right cannot be exercisable for a period of at least 6 months

after the time of grant (except qhat grants or rights may become

exercisabie because of an emplqyee’s death, disability, retirement, or
a change in corporate ownership, or other circumstances permitted by

regulation), and the exercise pri‘ce is at least 85 percent of the fair
market value of the stock at the time of grant;

(C) exercise of any grant or right is voluntary; and

(D) any determinations regarding the award of, and the amount of,
employer-provided grants or rights that are based on performance
are—

(i) made based upon meeting previously established
performance criteria (wh‘ich may include hours of work,
efficiency, or productivity) of any business unit consisting of at
jeast 10 employees or of|a facility, except that, any
determinations may be based on length of service or minimum

schedule of hours or dayl.s of work; or

(ii) made based upon thg past performance (which may include
any criteria) of one or more employees in a given period so
long as the determination is in the sole discretion of the
employer and not pursuant to any prior contract.

{f) Employment necessitating irregular hours of work

No employer shall be deemed to have violated subsection (a) of this section by
employing any employee for 2 workweek in excess of the maximum workweek

16




- Sec. 207(f)

applicable to such employee under subsection (a) of this section if such employee is

“employed pursuant to a bona fide individual contract, or pursuant to an agreement

made as a result of collective bargaining by representatives of employees, if the
duties of such employee necessitate irregular hours of work, and the contract or
agreement

(1) specifies a regular rate of pay of not less than the minimum hourly rate
provided in subsection {a) or (b) of section 206 of this title (whichever may
be applicable) and compensation at not less than one and one-half times such
rate for all hours worked in excess of such maximum workweek, and

{2) provides a weekly guaranty of pay for not more than sixty hours based
on the rates so specified.

(g) Employment at piece rates

No employer shall be deemed to have violated subsection (a) of this section by
employing any employee for a workweek in excess of the maximum workweek
applicable to such employee under such subsection if, pursuant to an agreement or
understanding arrived at between the employer and the employee before
performance of the work, the amount paid to the employee for the number of hours
worked by him in such workweek in excess of the maximum workweek applicable to
such employee under such subsection—

(1) in the case of an employee employed at piece rates, is cdmputed at piece
rates not less than one and one-half times the bona fide piece rates
applicable to the same work when performed during nonovertime hours; or

(2) in the case of an employee performing two or more kinds of work for
which different hourly or piece rates have been established, is computed at
rates not less than one and one-~half times such bona fide rates applicable to
the same work when performed during nonovertime hours; or

(3) is computed at a rate not less than one and one-half times the rate
established by such agreement or understanding as the basic rate to be used
in computing overtime compensation thereunder: Provided, That the rate so
established shall be authorized by regulation by the Administrator as being
substantially equivaient to the average hourly earnings of the employee,
exclusive of overtime premiums, in the particular work over a representative
pericd of time; :

and if

{i) the employee’s average hourly earnings for the workweek
exclusive of payments described in paragraphs (1) through (7) of
subsection (e) of this section are not less than the minimum hourly
rate required by applicable law, and

(i) extra overtime compensation is properly computed and paid on

other forms of additional pay required to be included in computing the
regular rate.
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(h) Extra compensation creditable toward overtime compensation

(1) Except as provided in paragraph (2), sums excluded from the regular rate
pursuant to subsection (e) of this section shall not be creditable toward wages
required under section 6 or overtime compensation required under this

section.

> oo

(2) Extra compensation paid as described in paragraphs (5), (6), and (7) of
subsection (e) of this section shall be creditable toward overtime

compensation payable pursuant to this

section.

(i) Employment by retail or service establishment

'No employer shall be deemed to have viclated subsection (a) of this section by

employing any employee of a retail or service

establishment for a workweek in

excess of the applicable workweek specified therein, if

(1) the regular rate of pay of such employee is in excess of one and one-half

times the minimum hourly rate applica
title, and

bie to him under section 206 of this

{(2) more than half his compensation for a representative period (not less
than one month) represents commissions on goods or services. In
determining the proportion of compensation representing commissions, all

earnings resulting from the application

of a bona fide commission rate shall

be deemed commissions on goods or services without regard to whether the

!

computed commissions exceed the draw or guarantee.

{j) Employment in hospital or establishment engaged in care of sick, aged,

or mentally ill

No employer engaged in the operation of a ho

spital or an establishment which is an

institution primarily engaged in the care of the sick, the aged, or the mentally ill or

defective who reside on the premises shall be
(a) of this section if, pursuant to an agreemen

deemed to have violated subsection
t or understanding arrived at between

the employer and the employee before performance of the work, a work period of
fourteen consecutive days is accepted in lieu cl)f the workweek of seven consecutive
days for purposes of overtime computation and if, for his employment in excess of

eight hours in any workday and in excess of e
period, the employee receives compensation &

times the regular rate at which he is employed.

ghty hours in such fourteen-day
t a rate not less than one and one-half
i

(k) Employment by public agency engaged in fire protection or law

enforcement activities

No public agency shall be deemed to have vio
respect to the employment of any employee ir
employee in law enforcement activities (includ
institutions) if—

(1) in a work period of 28 consecutive
of duty which in the aggregate exceed

18
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Sec. 207(k)(1)(A)

(A) 216 hours, or

" (B) the average number of hours (as determined by the Secretary
pursuant to section 6(c)(3) of the Fair Labor Standards Amendments
of 1974) in tours of duty of employees engaged in such activities in
work periods of 28 consecutive days in calendar year 1975; or

(2) in the case of such an employee to whom a work period of at least 7 but
less than 28 days applies, in his work period the employee receives for tours
of duty which in the aggregate exceed a number of hours which bears the -
same ratio to the number of consecutive days in his work period as 216 hours
(or if lower, the number of hours referred to in clause (B) of paragraph (1))
bears to 28 days,

compensation at a rate not less than one and one-half times the regular rate at
which he is employed.

(1) Employment in domestic service in one or more households

No employer shall employ any employee in domestic service in one or more
households for a workweek longer than forty hours unless such employee receives
compensation for such employment in accordance with subsection (a) of this section.

{m) Employment in tobacco industry

For a period or periods of not more than fourteen workweeks in the aggregate in any
calendar year, any employer may employ any employee for a workweek in excess of
that specified in subsection () of this section without paying the compensation for
overtime employment prescribed in such subsection, if such employee—

(1) is employed by such employer—

(A) to provide services (including stripping and grading) necessary
and incidental to the sale at auction of green leaf tobacco of type 11,
12, 13, 14, 21, 22, 23, 24, 31, 35, 36, or 37 (as such types are
defined by the Secretary of Agriculture), or in auction sale, buying,
handling, stemming, redrying, packing, and storing of such tobacco,

(B) in auction sale, buying, handling, sorting, grading, packing, or
storing green leaf tobacco of type 32 (as such type is defined by the
Secretary of Agriculture), or

(€) in auction sale, buying, handiing, stripping, sorting, grading,
sizing, packing, or stemming prior to packing, of perishable cigar leaf

tobacco of type 41, 42, 43, 44, 45, 46, 51, 52, 53, 54, 55, 61, or 62
(as such types are defined by the Secretary of Agriculture); and

{2) receives for—

(A) such employment by such employer which is in excess of ten
hours in any workday, and

19



Sec. 207(m)(2)(B)

{B) such employment by such qmployer which is in excess of forty-

eight hours in any workweek, cqmpensat;on at a rate not less than one

and one-half times the regular rate at which he is employed.

An employer who receives an exemption under this subsection shall not be
eligible for any other exemption under this section.

%

{n) Empiloyment by streetl, suburb
trolley or motorbus carri

In the case of an employee of an employer engaged in the business of operating a
street, suburban or interurban electric railway| or local trolley or motorbus carrier
(regardless of whether or not such railway or éarrler is public or private or operated
for profit or not for profit), in determining the hours of employment of such an
employee to which the rate prescnbed by subsect;on (a) of this section applies there
shall be excluded the hours such employee WT employed in charter activities by

such employer if

(1) the employee’s employment in suqh activities was pursuant to an

agreement or understanding with his employer arrived at before engaging in
such employment, and

(2) if employment in such activities is not part of such employee’s regular
employment.

(o) Compensatory time

(1) Employees of a public agency WhICh is a State, a political subdivision of a
State, or an interstate governmental agency may receive, in accordance with
this subsection and in lieu of overtime compensatlon compensatory time off
at a rate not less than one and one- ha!f hours for each hour of employment
for which overtime compensation is requ:red by this section.

(2) A public agency may provide compensatory time under paragraph (1)
only—

(A} pursuant to—

(i) applicable provisions jof a collective bargaining agreement,
memorandum of understandmg, or any other agreement
between the public agency and representatives of such
employees; or

(ii} in the case of empioyees not covered by subclause (i), an
agreement or understandang arrived at between the employer
and employee before the performance of the work; and

{B) if the employee has not accrued compensatory time in excess of
the limit applicable to the emplcyee prescribed by paragraph (3).
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In the case of employees described in clause (A)(ii) hired prior to April 15,
1986, the regular practice in effect on April 15, 1986, with respect to
compensatory time off for such employees in lieu of the receipt of overtime
compensation, shall constitute an agreement or understanding under such
clause (A)(ii). Except as provided in the previous sentence, the provision of
compensatory time off to such employees for hours worked after April 14,
1986, shall be in accordance with this subsection.

(3)

(A) If the work of an employee for which compensatory time may be
provided included work in a public safety activity, an emergency
response activity, or a seasonal activity, the employee engaged in
such work may accrue not more than 480 hours of compensatory time
~ for hours worked after April 15, 1986. If such work was any other
work, the employee engaged in such work may accrue not more than
240 hours of compensatory time for hours worked after April 15, 1986.
Any such employee who, after April 15, 1986, has accrued 480 or 240
hours, as the case may be, of compensatory time off shall, for
additional overtime hours of work, be paid overtime compensation.

(B) If compensation is paid to an employee for accrued compensatory
time off, such compensation shall be paid at the regular rate earned by
~ the employee at the time the employee receives such payment,
(4) An employee who has accrued compensatory time off authorized to be
provided under paragraph (1) shall, upon termination of employment, be paid
for the unused compensatory time at a rate of compensation not less than—

(A) the average regular rate received by such employee during the
last 3 years of the employee’s employment, or

(B) the final regular rate received by such employee,

whichever is higher.

(5) An employee of a public agency which is a State, political subdivision of a
State, or an interstate governmental agency—

(A) who has accrued compensatory time off authorized to be provided
under paragraph (1), and

~ {B) who has requested the use of such compensatory time,
shall be permitted by the employee’s employer to use such time within a
reasonable period after making the request if the use of the compensatory
time does not unduly disrupt the operations of the public agency.
(6) The hours an employee of a public agency performs court reporting
transcript preparation duties shall not be considered as hours worked for the
purposes of subsection (a) of this section if—

(R) such employee is paid at a per-page rate which is not less than—
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(i) the maximum rate e.stab!sshed by State law or local
ordinance for the Jurlsdsctlon of such public agency,

(ii) the maximum rate otherwise established by a judicial or
administrative officer and in effect on July 1, 1995, or

{iii) the rate freely negptiated between the employee and the
party requesting the transcript, other than the judge who

presided over the proceedings being transcribed, and

(B) the hours spent performing such duties are outside of the hours
such employee performs other wlork (including hours for which the
agency requires the employee’s attendance) pursuant to the
employment relationship with such public agency.

For purposes of this section, the amount paid such employee in accordance
with subparagraph (A) for the perform‘ance of court reporting transcript
preparation duties, shall not be considered in the calculation of the regular
rate at which such employee is employed.

(7) For purposes of this subsection—

(&) the term “overtime compensation” means the compensation
required by subsection {(a), and

(B) the terms “compensatory time and “compensatory time off”
mean hours during which an emp!oyee is not working, which are not
counted as hours worked durlng the applicable workweek or other
work period for purposes of overtime compensation, and for which the

employee is compensated at the employee’s regular rate.

(p) Special detail work for fire protection|and law enforcement employees;

occasional or sporadic employment; substitution
(1) If an individual who is employed b\./ a State, political subdivision of a
State, or an interstate governmental agency in fire protection or law
enforcement activities (including activities of security personnel in correctional
institutions) and who, solely at such mdwndual s option, agrees to be
employed on a special detail by 2 separate or independent employer in fire
protection, law enforcement, or related activities, the hours such individual
was employed by such separate and independent employer shall be excluded
by the public agency employing such ingividual in the calculation of the hours
for which the employee is entitled to overtime compensation under this

section if the public agency—
(A) requires that its employees engaged in fire protection, law
enforcement, or security actlv:tues be hired by a separate and
independent employer to perform the special detail,

{B) facilitates the employment of such employees by a separate and
independent employer, or
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(C) otherwise affects the condition of employment of such employees
by a separate and independent employer,

(2) If an employee of a public agency which is a State, political subdivision of
a State, or an interstate governmental agency undertakes, on an occasional
or sporadic basis and solely at the employee’s option, part-time employment
for the public agency which is in a different capacity from any capacity in
which the employee is regularly employed with the public agency, the hours
such employee was employed in performing the different employment shall be
excluded by the public agency in the calculation of the hours for which the
employee is entitled to overtime compensation under this section.

(3) If an individual who is employed in any capacity by a public agency which
is a State, political subdivision of a State, or an interstate governmental
agency, agrees, with the approval of the public agency and solely at the
option of such individual, to substitute during scheduled work hours for
another individual who is employed by such agency in the same capacity, the
hours such employee worked as a substitute shall be excluded by the public
agency in the calculation of the hours for which the employee is entitled to
overtime compensation under this section. ‘

(q) Maximum hour exemption for employees receiving remedial education

Any employer may employ any employee for a period or periods of not more than 10
hours in the aggregate in any workweek in excess of the maximum workweek
specified in subsection (a) of this section without paying the compensation for
overtime employment prescribed in such subsection, if during such period or periods
the employee is receiving remedial education that is—

()

(1) provided to employees who lack a high school diploma or educational
attainment at the eighth grade level;

(2) designed to provide reading and other basic skills at an eighth grade level
or below; and

{3) does not include job specific training.

(1) An employer shall provide—

(A) a reasonable break time for an employee to express breast milk for
her nursing child for 1 year after the child's birth each time such
employee has need to express the milk; and

(B) a place, other than a bathroom, that is shielded from view and free

from intrusion from coworkers and the public, which may be used by
an employee to express breast milk.

23



-Sec. 207(r)(2)

(2) An employer shall not be required to compensate an employee receiving
reasonable break time under paragraph (1) for any work time spent for such
purpose.

(3) An employer that employs less than 50 employees shall not be subject to
the requirements of this subsection, if such requirements would impose an
undue hardship by causing the employer significant difficuity or expense when
considered in relation to the size, financial resources, nature, or structure of
the employer's business.

(4) Nothing in this subsection shall preempt a State law that provides greater
protections to employees than the pro’cectnons provided for under this
‘subsection.

§ 208. Repealed. Pub.L. 110-28, Title VIII, § 8103(c)(1)(A),
May 25, 2007, 121 Stat. 189

§ 209. Attendance of witnesses

For the purpose of any hearing or investigatioin provided for in this chapter, the
provisions of sections 49 and 50 of Title 15 (relatmg to the attendance of witnesses
and the production of books, papers, and doc Jments), are made applicable to the
jurisdiction, powers, and duties of the Administrator, the Secretary of Labor, and the
industry committees.

§ 210. Court review of wage orders in Puerto Rico and the
Virgin Islands

(2) Any person aggrieved by an order of the ecretary issued under section 208 of
this title may obtain a review of such order in the United States Court of Appeals for
any circuit wherein such person resides or has his principal place of business, or in
the United States Court of Appeais for the Dtstnct of Columbia, by filing in such
court, within 60 days after the entry of such order a written petition praying that the
order of the Secretary be modified or set asude in whole or in part. A copy of such
petition shall forthwith be transmitted by the clerk of the court to the Secretary, and
thereupon the Secretary shall file in the court the record of the industry committee
upon which the order complained of was enteried as provided in section 2112 of Title
28. Upon the filing of such petition such court shal! have exclusive jurisdiction to
affirm, modify (including provision for the payment of an appropriate minimum wage
rate), or set aside such order in whole or in part, so far as it is applicable to the
petitioner. The review by the court shall be Ilmtted to questions of law, and findings
of fact by such industry committee when supported by substantial evidence shall be
conclusive. No objection to the order of the Sey retary shall be considered by the
court unless such objection shali have been urged before such industry committee or
unless there were reasonable grounds for faliure so to do. If application is made to
the court for leave to adduce additional evidence, and it is shown to the satisfaction
of the court that such additional evidence maylmatenany affect the result of the
proceeding and that there were reasonable grounds for failure to adduce such
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evidence in the proceedings before such industry committee, the court may order
such additional evidence to be taken before an industry committee and to be
adduced upon the hearing in such manner and upon such terms and conditions as to
the court may seem proper. Such industry committee may modify the initial findings
by reason of the additional evidence so taken, and shall file with the court such
modified or new findings which if supported by substantial evidence shall be
conclusive, and shall also file its recommendation, if any, for the modification or
setting aside of the original order. The judgment and decree of the court shall be
final, subject to review by the Supreme Court of the United States upon certiorari or
certification as provided in section 1254 of Title 28.

(b) The commencement of proceedings under subsection (a) of this section shall

not, unless specifically ordered by the court, operate as a stay of the Administrator's
order. The court shall not grant any stay of the order unless the person complaining
of such order shall file in court an undertaking with a surety or sureties satisfactory
to the court for the payment to the employees affected by the order, in the event
such order is affirmed, of the amount by which the compensation such employees
are entitled to receive under the order exceeds the compensation they actually
receive while such stay is in effect.

§ 211. Collection of data

(a) Investigations and inspections

The Administrator or his designated representatives may investigate and gather data
regarding the wages, hours, and other conditions and practices of employment in
any industry subject to this chapter, and may enter and inspect such places and such
records (and make such transcriptions thereof), question such employees, and
investigate such facts, conditions, practices, or matters as he may deem necessary
or appropriate to determine whether any person has violated any provision of this
chapter, or which may aid in the enforcement of the provisions of this chapter.
Except as provided in section 212 of this title and in subsection (b) of this section,
the Administrator shall utilize the bureaus and divisions of the Department of Labor
for all the investigations and inspections necessary under this section. Except as
provided in section 212 of this title, the Administrator shall bring all actions under
section 217 of this title to restrain violations of this chapter.

(b) State and local agencies and employees

With the consent and cooperation of State agencies charged with the administration
of State labor laws, the Administrator and the Secretary of Labor may, for the
purpose of carrying out their respective functions and duties under this chapter,
utilize the services of State and local agencies and their employees and,
notwithstanding any other provision of law, may reimburse such State and local
agencies and their employees for services rendered for such purposes.

{c) Records

Every employer subject to any provision of this chapter or of any order issued under
this chapter shall make, keep, and preserve such records of the persons employed
by him and of the wages, hours, and other conditions and practices of employment
maintained by him, and shall preserve such records for such periods of time, and
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shall make such reports therefrom to the Administrator as he shall prescribe by
regulation or order as necessary or appropriate for the enforcement of the provisions
of this chapter or the regulations or orders thereunder. The employer of an employee
who performs substitute work described in section 207(p)(3) of this title may not be

required under this subsection to keep a recor
{d) Homework regulations
The Administrator is authorized to make such
restricting, or prohibiting industrial homework
prevent the circumvention or evasion of and t

prescribed in this chapter, and all existing reg
relating to industrial homework are continued

§ 212. Child labor provisions

{2) Restrictions on shipment of goods; pr,

No producer, manufacturer, or dealer shall sh

d of the hours of the substitute work.

regulations and orders regulating,

as are necessary or appropriate to

o safeguard the minimum wage rate
ulations or orders of the Administrator
in full force and effect.

osecution; conviction

p or deliver for shipment in commerce

any goods produced in an establishment situated in the United States in or about

which within thirty days prior to the removal of such goods therefrom any oppressive
child labor has been employed: Provided, That any such shipment or delivery for
shipment of such goods by a purchaser who acqmred them in good faith in reliance
on written assurance from the producer, manufacturer or dealer that the goods
were produced in compliance with the requwements of this section, and who acquired

such goods for value without notice of any such violation, shall not be deemed

. prohibited by this subsection: And provided further That a prosecution and
conviction of a defendant for the shipment or dellvery for shipment of any goods
under the conditions herein prohibited shall be a bar to any further prosecution
against the same defendant for shipments or deliveries for shipment of any such

goods before the beginning of said prosecution.

{b) Investigations and inspections

The Secretary of Labor or any of his authonzed representatives, shall make all

investigations and inspections under section 2
employment of minors, and, subject to the dir

General, shall bring all actions under section 2

practice which is unlawful by reason of the ex

11(a) of this title with respect to the
ection and control of the Attorney
17 of this title to enjoin any act or
stence of oppressive child {abor, and

shall administer all other provisions of this chapter relating to oppressive child labor.

(c) Oppressive chiid labor

No employer shall employ any oppressive child labor in commerce or in the
production of goods for commerce or in any enterprise engaged in commerce or in

the production of goods for commerce.

(d) Proof of age

In order to carry out the objectives of this section, the Secretary may by regulation
require employers to obtain from any employee proof of age.
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Sec. 213
§ 213. Exemptions

(a) Minimum wage and maximum hour requirements

The provisions of sections 206 (except subsection (d) in the case of paragraph (1) of ,
this subsection) and section 207 of this title shall not apply with respect to—

(1) any employee employed in 2 bona fide executive, administrative, or
professional capacity (including any employee employed in the capacity of
academic administrative personnel or teacher in elementary or secondary
schools), or in the capacity of outside salesman (as such terms are defined
and delimited from time to time by regulations of the Secretary, subject to
the provisions of subchapter II of chapter 5 of Title 5, except that an
employee of a retail or service establishment shall not be excluded from the
definition of employee employed in a bona fide executive or administrative
capacity because of the number of hours in his workweek which he devotes to
activities not directly or closely related to the performance of executive or
administrative activities, if less than 40 per centum of his hours worked in the
workweek are devoted to such activities); or

(2) Repealed. Pub.L. 101-157, § 3(s)(1), Nov. 17, 1989, 103 Stat. 939

(3) any employee employed by an establishment which is an amusement or
recreational establishment, organized camp, or religious or non-profit
educationa! conference center, if

(A) it does not operate for more than seven months in any calendar
year, or

(B) during the preceding calendar year, its average receipts for any
six months of such year were not more than 33 1/3 per centum of its
average receipts for the other six months of such year, except that the
exemption from sections 206 and 207 of this title provided by this
paragraph does not apply with respect to any employee of a private
entity engaged in providing services or facilities (other than, in the
case of the exemption from section 206 of this title, a private entity
engaged in providing services and facilities directly related to skiing) in
a national park or a national forest, or on land in the National Wildlife
Refuge System, under a contract with the Secretary of the Interior or
the Secretary of Agriculture; or

(4) Repealed. Pub.L. 101-157, § 3(c)(1}), Nov. 17, 1989, 103 Stat. 939

(5) any employee employed in the catching, taking, propagating, harvesting,
cultivating, or farming of any kind of fish, shellfish, crustacea, sponges,
seaweeds, or other aquatic forms of animal and vegetable life, or in the first
processing, canning or packing such marine products at sea as an incident to,
or in conjunction with, such fishing operations, including the going to and
returning from work and loading and unloading when performed by any such
employee; or

{6) any employee employed in agriculture
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Sec. 213(6)(A)

(A) if such employee is employed by an employer who did not, during
any calendar quarter during the preceding calendar year, use more
than five hundred man-days of agricultural labor,

(B) if such employee is the parent, spouse, child, or other member of
his employer’s immediate family‘,

(C) if such employee

(i) is employed as a hand harvest laborer and is paid on a
piece rate basis in an operation which has been, and is
customarily and generall y recognized as having been, paid on a
piece rate basis in the region of employment,

(ii)} commutes daily fron? his permanent residence to the farm
on which he is so employed, and

(iii) has been employed |in agriculture less than thirteen weeks
during the preceding calendar year, .

(D) if such employee (other than an employee described in clause (C)
of this subsection)

(i) is sixteen years of age or under and is employed as a hand
harvest laborer, is paid ona piece rate basis in an operation

which has been, and is cystomarily and generally recognized as
having been, paid on a piece rate basis in the region of

employment,

(ii) is employed on the same farm as his parent or person
standing in the place of his parent, and

(iii) is paid at the same piece rate as employees over age
sixteen are paid on the same farm, or

(E) if such employée is principally engaged in the range production of
livestock; or

(7) any employee to the extent that such employee is exempted by
regulations, order, or certificate of the Secretary issued under section 214 of

this title; or

(8) any employee employed in connection with the publication of any weekly,
semiweekly, or daily newspaper with a circulation of less than four thousand
the major part of which circulation is within the county where published or
counties contiguous thereto; or

(9) Repealed. Pub.L. 93-259, § 23(a){]1}, Apr. 8, 1974, 88 Stat. 69
(10) any switchboard operator employed by an independently owned public

telephone company which has not more than seven hundred and fifty
stations; or
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Sec. 213(a)(11)

(11) Repealed Pub.L. 93-259, § 10(a), Apr; 8, 1974, 88 Stat. 63

{12) any employee employed as a seaman on a vessel other than an
American vessel; or -

(13), (14) Repealed Pub.L. 93-259, §§ 9(b)(1), 23(b)(1), Apr 8, 1974, 88

[l R R Y

Stat. 63, 69
(15) any employee employed on a casual basis in domestic service
employment to provide babysitting services or any employee employed in
domestic service employment to provide companionship services for
individuals who (because of age or infirmity) are unable to care for
themselves (as such terms are defined and delimited by regulations of the
Secretary); or

(16) a criminal investigator who is paid availability pay under section 55453
of Title 5; or

{(17) any empioyee who is a computer systems analyst, computer
programmer, software engineer, or other similarly skilled worker, whose

primary duty is—

(A) the application of systems analysis techniques and procedures,
including consulting with users, to determine hardware, software, or
system functional specifications;

{B) the design, development, documentation, analysis, creation,
testing, or modification of computer systems or programs, including

prototypes, based on and related to user or system dessgn
specifications;

(C) the design, documentation, testing, creation, or modification of
computer programs related to machine operating systems; or

(D) a combination of duties described in subparagraphs (A), (B), and
(C) the performance of which requires the same level of skills, and

who, in the case of an employee who is compensated on an hourly basis, is
compensated at a rate of not less than $27.63 an hour.

(b) Maximum hour requirements
The provisions of section 207 of this titie shall not apply with respect to—
(1) any employee with respect to whom the Secretary of Transportation has
power to establish qualifications and maximum hours of service pursuant

to the provisions of section 31502 of Title 49; or

{2) any employee of an employer engaged in the operation of a rail carrier
subject to part A of subtitle IV of Title 49; or
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(3) any employee of a carrier by air subject to the provisions of title II of the
Railway Labor Act [45 U.S.C.A. § 181 et seq.]; or

(4) Repealed. Pub.L. 93-259, § 11(c),

Apr. 8, 1974, 88 Stat, 64

{5) any individual employed as an outside buyer of poultry, eggs, cream, or

milk, in their raw or natural state; or

(6) any employee employed as a seaman; or

(7) Repealed. Pub.L. 93-259, § 21(b)(3), Apr. 8, 1974, 88 Stat. 68

(8) Repealed. Pub.L. 95-151, § 14(b),

(8) any employee employed as an ann

Nov. 1, 1977, 91 Stat. 1252

ouncer, news editor, or chief engineer

by a radio or television station the major studio of which is located

(A) in a city or town of one hundred thousand population or less,

[

according to the [atest avaitablg

decennial census figures as compiled

(10)

by the Bureau of the Census, except where such city or town is part of
a standard metropolitan statnst:cal area, as defined and designated by

the Office of Management and E}udget which has a total population in

excess of one hundred thousand, or

{B) in a city or town of twenty-five thousand population or less, which
is part of such an area but is at least 40 airline miles from the principal
city in such area; or

(A) any salesman, partsman, or mechanic primarily engaged in selling
or servicing automobiles, trucks, or farm implements, if he is
employed by a nonmanufacturing establishment primarily engaged in
the business of selling such vehicles or implements to ultimate
purchasers; or

{B) any salesman primarily engaged in selling trailers, boats, or
aircraft, if he is employed by a nonmanufacturing establishment
primarily engaged in the business of selling trailers, boats, or aircraft
to ultimate purchasers; or

(11) any employee employed as a driv

er or driver’s helper making local

deliveries, who is compensated for such employment on the basis of trip

rates, or other delivery payment plan,

plan has the general purpose and effec
employees to, or below, the maximum
section 207(a) of this title; or

{12} any employee employed in agncu

f the Secretary shall find that such
t of reducing hours worked by such
waorkweek applicable to them under

jture or in connection with the

operation or maintenance of ditches, cana!s reservoirs, or waterways, not
owned or operated for profit, or operated on a sharecrop basis, and which are

used exclusively for supply and storing
was ultimately delivered for agricultura
calendar year; or
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- Sec. 213(b)(13)

(13) any employee with respect to his employment in agriculture by a
farmer, notwithstanding other employment of such employee in connection
with livestock auction operations in which such farmer is engaged as an
adjunct to the raising of livestock, either on his own account or in conjunction
with other farmers, if such employee

(A) is primarily employed during his workweek in agriculture by such |
farmer, and

{(B) is paid for his employment in connection with such livestock
auction operations at a wage rate not less than that prescribed by
section 206(a)(1) of this title; or

(14) any employee employed within the area of production (as defined by the
Secretary) by an establishment commonly recognized as a country elevator,
including such an establishment which sells products and services used in the
operation of a farm, if no more than five employees are employed in the
establishment in such operations; or

(15) any employee engaged in the processing of maple sap into sugar (other
than refined sugar) or syrup; or

(16} any employee engaged

{A) in the transportation and preparation for transportation of fruits or
vegetables, whether or not performed by the farmer, from the farm to
a place of first processing or first marketing within the same State, or

{B) in transportation, whether or not performed by the farmer,
between the farm and any point within the same State of persons
employed or to be employed in the harvesting of fruits or vegetables;
or

(17) a-myr driver employed by an employer engaged in the business of
operating taxicabs; or

(18), (19) Repealed. Pub.L. 93-259, §§ 15{(c), 16(b), Apr. 8, 1974, 88 Stat.
65

(20) any employee of a public agency who in any workweek is employed in
fire protection activities or any employee of a public agency who in any
workweek is employed in law enforcement activities (including security
personnel in correctional institutions), if the public agency employs during the
workweek less than 5 employees in fire protection or law enforcement
activities, as the case may be; or

{21) any employee who is employed in domestic service in a household and
who resides in such household; or

{22} Repealed. Pub.L. 95-151, § 5, Nov, 1, 1977, 91 Stat. 1249

(23) Repealed. Pub.L. 83-259, § 10(b)(3), Apr. 8, 1874, 88 Stat. 64
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(c) Child labor requirements

{24} any employee who is employed w

ith his spouse by a nonprofit

educational institution to serve as the parents of children—

(A) who are orphans or one of whose natural parents is deceased, or

{B) who are enrolled in such institution and reside in residential

facilities of the institution,

while such children are in residence at such institution, if such employee and
his spouse reside in such facilities, receive, without cost, board and lodging

from such institution, and are together
annual rate of not less than $10,000; ©

(25), (26) Repealed. Pub.L. 95-151, §
1249, 1250

compensated, on a cash basis, at an
r

§ 6(a), 7(a), Nov. 1, 1977, 91 Stat.

(27} any employee employed by an establishment which is a motion picture

theater; or

(28) any employee employed in planting or tending trees, cruising,
surveying, or felling timber, or in preparnng or transporting logs or cther
forestry products to the mill, processmg plant, railroad, or other
transportation terminal ,if the number of employees employed by his

employer in such forestry or lumbering

operations does not exceed eight;

(29) any employee of an amusement or recreational establishment located in

a national park or national forest or on
System if such employee

{A) is an employee of a private

land in the National Wildlife Refuge

entity engaged in providing services or

facilities in a national park or national forest, or on land in the National

wildlife Refuge System, under 3

contract with the Secretary of the

Interior or the Secretary of Agnculture, and

(B) receives compensation for empioyment in excess of fifty-six hours
in any workweek at a rate not Iess than one and one-half times the
regular rate at which he is employed or

(30) a criminal investigator who is paid availability pay under section 5545a

of Title 5.

(1) Except as provided in paragraph (2

) or (4), the provisions of section 212

of this title relating to child labor shall not apply to any employee employed in
agriculture outside of school hours for the school district where such

employee is living while he is so employed, if such employee—

{A) is less than twelve years of age and

(i) is employed by his pa

rent, or by a person standing in the

place of his parent, on a farm owned or operated by such

parent or person, or
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(i) is employed, with the consent of his parent or person
standing in the place of his parent, on a farm, none of the
employees of which are (because of subsection (a)(6)(A) of this
section) required to be paid at the wage rate prescribed by
section 206(a)(5) of this title,

{B) is twelve years or thirteen years of age and

(i) such employment is with the consent of his parent or
person standing in the place of his parent, or

(i} his parent or such person is employed on the same farm as
such employee, or

{C) is fourteen years of age or older.

(2) The provisions of section 212 of this title relating to child labor shall apply
to an employee below the age of sixteen employed in agriculture in an
occupation that the Secretary of Labor finds and declares to be particularly
hazardous for the employment of children below the age of sixteen, except
where such employee is employed by his parent or by a person standing in
the place of his parent on a farm owned or operated by such parent or
pErson.

{3) The provisions of section 212 of this title relating to child labor shall not
apply to any child employed as an actor or performer in motion pictures or
theatrical productions, or in radio or television productions.

(4)
(A) An employer or group of employers may apply to the Secretary for
a waiver of the application of section 212 of this title to the
employment for not more than eight weeks in any calendar year of
individuals who are less than twelve years of age, but not less than ten
years of age, as hand harvest laborers in an agricultural operation
which has been, and is customarily and generally recognized as being,
paid on a piece rate basis in the region in which such individuals would
be employed. The Secretary may not grant such a waiver unless he
finds, based on objective data submitted by the applicant, that—

(i) the crop to be harvested is one with a particularly short
harvesting season and the application of section 212 of this title
would cause severe economic disruption in the industry of the
employer or group of employers applying for the waiver;

(ii} the employment of the individuals to whom the waiver
would apply would not be deleterious to their health or well-
being;

(§ii} the level and type of pesticides and other chemicals used

would not have an adverse effect on the health or well-being of
the individuals to whom the waiver would apply;
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(5)

{iv) individuals age twelve and above are not available for such

employment; and

(v) the industry of such
traditionally and substan

employer or group of employers has
tially employed individuals under

twelve years of age without displacing substantial job

o B

opportunities for individuals over sixteen years of age.

{B) Any waiver granted by the Secretary under subparagraph (A) shall

require that—

(i) the individuals emplo

yed under such waiver be employed

cutside of school hours ffr the school district where they are

living while so employed

{(ii) such individuals while so employed commute daily from

their permanent residence to the farm on which they are so

employed; and

(iii) such individuals be employed under such waiver

(I) for not more than eight weeks between June 1 and

October 15 of any calendar year, and

{II) in accordance with such other terms and conditions

as the Secretary shall prescribe for such individuals’

protection.

{A) In the administration and epnforcement of the child labor provisions
of this chapter, employees who are 16 and 17 years of age shall be
permitted to load materials into, but not operate or unload materials

from, scrap paper balers and pa

per box compactors—

(i) that are safe for 16- and 17-year-old employees loading the
scrap paper balers or paper box compactors; and

(if) that cannot be opera

ted while being loaded.

{B) For purposes of subparagraph (A), scrap paper balers and paper

box compactaors shall be conside
employees to load only if—

(i)

(1) the scrap pap
meet the America

red safe for 16- or 17-year-old

er balers and paper box compactors
n National Standards Institute's

Standard ANSI Z245.5-1990 for scrap paper balers and
Standard ANSI Z2245.2-1992 for paper box compactors;

or
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(II) the scrap paper balers and paper box compactors
meet an applicable standard that is adopted by the
American National Standards Institute after August 6,
1996, and that is certified by the Secretary to be at least
as protective of the safety of minors as the standard
-described in subclause (I);

(if) the scrap paper balers and paper box compactors include
an on-off switch incorporating a key-lock or other system and
the control of the system is maintained in the custody of
employees who are 18 years of age or older;

(iii) the on-off switch 'of the scrap paper balers and paper box
compactors is maintained in an off position when the scrap
paper balers and paper box compactors are not in operation;
and

(iv) the employer of 16- and 17-year-old employees provides
notice, and posts a notice, on the scrap paper balers and paper
box compactors stating that—

(I) the scrap paper balers énd paper box compactors
meet the applicable standard described in clause (i});

(IX) 16- and 17-year-old employees may only load the
scrap paper balers and paper box compactors; and

(XIII) any employee under the age of 18 may not
operate or unload the scrap paper baiers and paper box
compactors,

The Secretary shall publish in the Federal Register a standard that is
adopted by the American National Standards Institute for scrap paper
balers or paper box compactors and certified by the Secretary to be

" protective of the safety of minors under clause (i)(II).

<

(i) Employers shall prepare and submit to the Secretary
reports--

(I) on any injury to an employee under the age of 18
that requires medical treatment (other than first aid)
resulting from the employee's contact with a scrap paper
baler or paper box compactor during the loading,
operation, or unloading of the baler or compactor; and

{II) on any fatality of an employee under the age of 18
resulting from the employee's contact with a scrap paper
baler or paper box compactor during the loading,
operation, or unloading of the baler or compactor.
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{(ii) The reports described in clause (i) shall be used by the
Secretary to determine whether or not the implementation of
subparagraph (A) has had any effect on the safety of children.

(iii) The reports describ

ed in clause (i) shall provide—

{I) the name, telephone number, and address of the
employer and the address of the place of employment
where the incident occurred;

(II) the name, telephone number, and address of the
employee who suffered an injury or death as a result of

the incident;

{IIX) the date of

the incident;

(IV) a description of the injury and a narrative
describing how the incident occurred; and

(V) the name of the manufacturer and the model
number of the scrap paper baler or paper box compactor

involved in the in

cident.

(iv) The reports described in clause (i) shall be submitted to

the Secretary promptly,
date on which an inciden
occurred.

but not later than 10 days after the
t relating to an injury or death

(v) The Secretary may not rely solely on the reports described

in clause (i) as the basis
the employers described
section 212 of this title r
regulation or order issue
The Secretary shall, prio
conduct an investigation

for making a determination that any of
in clause (i) has viclated a provision of
elating to oppressive child labor or a

d pursuant to section 212 of this title.

r to making such a determination,

and inspection in accordance with

section 212(b) of this title.

(vi) The reporting requirements of this subparagraph shall
expire 2 years after Auglst 6, 1996.

(6) In the administration and enforcement of the child labor provisions of this
chapter, employees who are under 17 years of age may not drive automobiles
or trucks on public roadways. Employees who are 17 years of age may drive
automobiles or trucks on public roadways only if—

(&) such driving is restricted to

(B) the employee holds a State

daylight hours;

license valid for the type of driving

involved in the job performed and has no records of any moving

viclation at the time of hire;
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Sec. 213(c)(6)(C)

(C) the employee has successfully completed a State approved driver
education course;

(D) the automobile or truck is equipped with a seat belt for the driver
and any passengers and the employee’s employer has instructed the
employee that the seat belts must be used when driving the -

- automobile or truck;

(E) the automobile or truck does not exceed 6,000 pounds of gross
vehicle weight;

(F) such driving does not involve—

(i) the towing of vehicles;
(i) route deliveries or route sales;

(iii) the transportation for hire of property, goods, or
passengers; _

(iv) urgent, time-sensitive deliveries;

(v) more than two trips away from the primary place of
employment in any single day for the purpose of delivering
goods of the employee’s employer to a customer (other than
urgent, time-sensitive deliveries);

(vi) more than two trips away from the primary place of
employment in any single day for the purpose of transporting
passengers (other than employees of the employer);

{vii) transporting more than three passengers (including
employees of the employer); or

(viii) drivi.ng beyond a 30 mile radius from the employee’s
place of employment; and

(@) such driving is only occasional and incidental to the employee’s
employment.

For purposes of subparagraph (G), the term “occasional and incidental” is no
more than one-third of an employee’s worktime in any workday and no more
than 20 percent of an employee’s worktime in any workweek.

(7)
(A)

- (i) Subject to subparagraph (B), in the administration and

enforcement of the child labor provisions of this chapter, it shall

" not be considered oppressive child labor for a new entrant into

the workforce to be employed inside or outside places of
business where machinery is used to process wood products,
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(i) In this paragraph,| the term “new entrant into the
workforce” means an individual who

{I) is under the age of 18 and at least the age of 14,
and

(II) by statute or judicial order is exempt from
compuisory schooi attendance beyond the eighth grade.

(B) The employment of a new entrant into the workforce under
subparagraph (A) shall be permitted

(i) if the entrant is supervised by an adult relative of the
entrant or is supervised by an adult member of the same
religious sect or division as the entrant;

(i) if the entrant does not operate or assist in the operation of
power-driven woodworking machines;

(iii) if the entrant is protected from wood particles or other
flying debris within the Workplace by a barrier appropriate to
the potential hazard of such wood particles or flying debris or
by maintaining a sufficient dlstance from machinery in
operation; and

(iv) if the entrant is required to use personal protective °
equipment to prevent exposure to excessive levels of noise and

saw dust "J
(d) Delivery of newspapers and wreathmaking

The provisions of sections 206, 207 and 212 of this tltle shall not apply with respect
to any employee engaged in the delivery of newspapers to the consumer or to any
homeworker engaged in the making of wreaths composed principally of natural holly,
pine, cedar, or other evergreens (including the harvesting of the evergreens or other
forest products used in making such wreaths)\

(e) Maximum hour requirements and minimum Wage employees

The provisions of section 207 of this title shall|not apply with respect to employees
for whom the Secretary of Labor is authorized|to establish minimum wage rates as
provided in section 206(a})(3) of this title, exce?pt with respect to employees for
whom such rates are in effect; and with respect to such employees the Secretary
may make rules and regulations providing reasonable limitations and allowing
reasonable variations, tolerances, and exemptlons to and from any or all of the
provisions of section 207 of this title if he shall find, after a public hearing on the
matter, and taking into account the factors set forth in section 206(a)(3) of this title,
that economic conditions warrant such action,

(f) Employment in foreign countries and certain United States territories

‘The provisions of sections 206, 207, 211, and 212 of this title shall not apply with
respect to any employee whose services during the workweek are performed in a
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workplace within a foreign country or within territory under the jurisdiction of the
United States other than the following: a State of the United States; the District of
Columbia; Puerto Rico; the Virgin Islands; outer Continental Shelf lands defined in
the Outer Continental Shelf Lands Act (ch. 345, 67 Stat. 462) [43 U.5.C.A. § 1331 et

: -seq.]; American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein Atoll; and

Johnston Island.

(g) Certain employment in retail or service establishments, agriculture

The exemption from section 206 of this title provided by paragraph (6) of subsection
(a) of this section shall not apply with respect to any employee employed by an

. establishment

(1) which controls, is controlied by, or is under ccmmon control with, another
establishment the activities of which are not related for a common business
purpose to, but materially support the activities of the establishment

"~ employing such employee; and

(2) whose annual gross volume of sales made or business done, when
combined with the annual gross volume of sales made or business done by
each establishment which controls, is controlied by, or is under common
control with, the establishment employing such employee, exceeds
$10,000,000 (exclusive of excise taxes at the retail level which are separately
stated).

{(h) Maximum hour requirement: fourteen workweek limitation

The provisions of section 207 of this title shall not apply for a period or periods of not
more than fourteen workweeks in the aggregate in any calendar year to any
employee who—

(1) is employed by such employer—

(A) exclusively to provide services necessary and incidental to the
ginning of cotton in-an establishment primarily engaged in the ginning
of cotton;

(B} exclusively to provide services necessary and incidental to the
receiving, handling, and storing of raw cotton and the compressing of
raw cotton when performed at a cotton warehouse or compress-
warehouse facility, other than one operated in conjunction with a
cotton mill, primarily engaged in storing and compressing;

(C) exclusively to provide services necessary and incidental to the
receiving, handling, storing, and processing of cottonseed in an
establishment primarily engaged in the receiving, handling, storing,
and processing of cottonseed; or

(D) exclusively to provide services necessary and incidental to the
processing of sugar cane or sugar beets in an establishment primarily
engaged in the processing of sugar cane or sugar beets; and

(2) receives for—

39



Sec. 213(h)(2)(A)

{A) such employment by suchjemployer which is in excess of ten
hours in any workday, and

(B) such employment by such|employer which is in excess of forty-
eight hours in any workweek,

compensation at a rate not less than one and one-half times the regular rate
at which he is employed.

Any employer who receives an exemption under this subsection shall not be
eligible for any other exemption under this section or section 207 of this title.

(i) Cotton ginning

The provisions of section 207 of this title shal}l not apply for a period or periods of not
more than fourteen workweeks in the aggregate in any perlod of fifty-two

consecutive weeks to any employee who—

(1) is engaged in the ginning of cottorp for market in any place of
employment located in a county where cotton is grown in commercial
quantities; and

(2) receives for any such employment during such workweeks—

{A) in excess of ten hours in any workday, and

{B) in excess of forty-eight hours in any workweek,
compensation at a rate not less than one and one-half times the regular rate
at which he is employed. No week included in any fifty-two week period for
purposes of the preceding sentence may be mcluded for such purposes in any
other fifty-two week period. :

(i) Processing of sugar beets, sugar beet molasses, or sugar cane

The provisions of section 207 of this title shall‘ not apply for a period or periods of not
more than fourteen workweeks in the aggregate in any period of fifty-two
consecutive weeks to any employee who—

(1) is engaged in the processing of sugar beets, sugar beet molasses, or
sugar cane into sugar (other than refined sugar) or syrup; and

{2) receives for any such employment
{A) in excess of ten hours in an

{B) in excess of forty-eight hou

during such workweeks—
y workday, and

rs in any workweek,

compensation at a rate not less than one and one-half times the regular rate

at which he is employed. No week incly
purposes of the preceding sentence ma
other fifty-two week period,
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§ 214. Employment under special certificates

{(a) Learners, apprentices, messengers

The Secretary, to the extent necessary in order to prevent curtailment of
opportunities for employment, shall by regulations or by orders provide for the
employment of learners, of apprentices, and of messengers employed primarily in
delivering letters and messages, under special certificates issued pursuant to
regulations of the Secretary, at such wages lower than the minimum wage applicable
under section 206 of this title and subject to such limitations as to time, number,
proportion, and length of service as the Secretary shall prescribe.

(b) Students

(1) o
(A) The Secretary, to the extent necessary in order to prevent
curtailment of opportunities for employment, shall by special certificate
issued under a regulation or order provide, in accordance with
subparagraph (B), for the employment, at a wage rate not less than 85
per centum of the otherwise applicable wage rate in effect under section
206 of this title or not less than $1.60 an hour, whichever is the higher,
of full-time students (regardless of age but in compliance with applicable
child labor laws) in retail or service establishments.

{B) Except as provided in paragraph (4)(B), during any month in which
full-time students are to be employed in any retail or service
establishment under certificates issued under this subsection the
proportion of student hours of employment to the total hours of
employment of all employees in such establishment may not exceed—

(i) in the case of a retail or service establishment whose
employees (other than employees engaged in commerce or in
the production of goods for commerce) were covered by this
chapter before the effective date of the Fair Labor Standards
Amendments of 1974—

(1) the proportion of student hours of employment to
the total hours of employment of all employees in such
establishment for the corresponding month of the
immediately preceding twelve-month period,

(XI) the maximum proportion for any corresponding
month of student hours of employment to the total
hours of employment of all employees in such
establishment applicable to the issuance of certificates
under this section at any time before the effective date
of the Fair Labor Standards Amendments of 1974 for the
employment of students by such empioyer, or

(ILI) a proportion equal to one-tenth of the total hours
of employment of all employees in such establishment,
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whichever is greater;

(ii) in the case of retail

or service establishment whose

employees (other than employees engaged in commerce or in

the production of goods

for commerce) are covered for the first

time on or after the effective date of the Fair Labor Standards

Amendments of 1974—

(I) the proportio

n of hours of employment of students

in such establishment to the total hours of employment

of all employees
corresponding m
immediately pno
Amendments,

(II) the proporti

in such establishment for the
onth of the twelve-month period
r to the effective date of such

on of student hours of employment to

the total hours of employment of all employees in such
establishment for the corresponding month of the

immediately preceding twelve-month period, or

(III) a proportmn equal to one-tenth of the total hours

of employment o

whichever is greater; or

f all employees in such establishment,

(iii) in the case of a retar! or service establishment for which
records of student hours worked are not available, the
proportion of student hours of employment to the total hours of

employment of all employees based on the practice during the

immediately preceding twelve-month period in

(I) similar estab

ishments of the same employer in the

same general metropolitan area in which such

establishment is

ocated,

(XII) similar estabiishments of the same or nearby
communities if sqch establishment is not in a
metropolitan area, or

(ITI) other establishments of the same general

character operati

ng in the community or the nearest

comparable commumty

For purpose of clauses (i), (i), and (iii) of this subparagraph,

the term “student hours of employment” means hours during
which students are employed in a retail or service

establishment under certificates issued under

this subsection.

(2) The Secretary, to the extent necessary in order to prevent curtailment of
opportunities for employment, shall by|special certificate issued under a
regulation or order provide for the employment at a wage rate not less than
85 per centum of the wage rate in effect under section 206(a)(5) of this title
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or not less than $1.30 an hour, whichever is the higher, of full-time students
(regardless of age but in compliance with applicable child labor laws) in any
occupation in agriculture.

(3) The Secretary, to the extent necessary in order to prevent curtailment of
opportunities for employment, shall by special certificate issued under a
regulation or order provide for the employment by an institution of higher
education, at a wage rate not less than 85 per centum of the otherwise
applicable wage rate in effect under section 206 of this title or not less than
$1.60 an hour, whichever is the higher, of full-time students (regardiess of
age but in compliance with applicable child labor laws) who are enrolled in
such institution. The Secretary shall by regulation prescribe standards and
requirements to insure that this paragraph will not create a substantial
probability of reducing the full-time employment opportunities of persons
other than those to whom the minimum wage rate authorized by this
paragraph is applicable.

(4)
(A) A special certificate issued under paragraph (1), (2), or (3) shall
provide that the student or students for whom it is issued shall, except
during vacation periods, be employed on a part-time basis and not in
- excess of twenty hours in any workweek.

(B) If the issuance of a special certificate under paragraph (1) or (2)

~ for an employer will cause the number of students employed by such
employer under special certificates issued under this subsection to
exceed six, the Secretary may not issue such a special certificate for
the employment of a student by such employer unless the Secretary

“finds employment of such student will not create a substantial
probability of reducing the full-time employment opportunities of
persons other than those employed under special certificates issued
under this subsection. If the issuance of a special certificate under
paragraph (1) or (2) for an employer will not cause the number of
students employed by such employer under special certificates issued
under this subsection to exceed six—

(1) the Secretary may issue a special certificate under
paragraph (1) or (2) for the employment of a student by such
employer if such employer certifies to the Secretary that the
employment of such student will not reduce the full-time
employment opportunities of persons other than those
employed under special certificates issued under this
subsection, and

(i) in the case of an employer which is a retail or service
establishment, subparagraph (B) of paragraph (1) shall not
apply with respect to the issuance of special certificates for
such employer under such paragraph.

The requirement of this subparagraph shall not apply in the case of the

issuance of special certificates under paragraph (3) for the

 employment of full-time students by institutions of higher education;
except that if the Secretary determines that an institution of higher
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education is employing studenFs under certificates issued under
paragraph (3) but in violation pf the requirements of that paragraph or
of regulations issued thereunder, the requirements of this
subparagraph shall apply with [respect to the issuance of special
certificates under paragraph (3) for the employment of students by
such institution.

(C) No special certificate may be issued under this subsection unless
the employer for whom the cer[tiﬁcate is to be issued provides
evidence satisfactory to the Secretary of the student status of the
employees to be employed unc.ier such special certificate.

{D} To minimize paperwork for, and to encourage, small businesses to
employ students under specia!{certiﬁcates issued under paragraphs (1)
and (2), the Secretary shall, by regulation or order, prescribe a
simplified application form to b;e used by employers in applying for
such a certificate for the employment of not more than six full-time
students. Such an application shall require only— :

(i) a listing of the name, address, and business of the applicant
employer, ,

(ii) a listing of the date the applicant began business, and

(iii) the certification that the employment of such full-time
students will not reduce|the full-time employment opportunities
of persons other than persons employed under special
certificates.

{c) Handicapped workers

(1) The Secretary, to the extent necessary to prevent curtailment of
opportunities for employment, shall by regulation or order provide for the
employment, under special cerf:iﬁcateﬁ, of individuals (including individuals
employed in agriculture) whose earning or productive capacity is impaired by
age, physical or mental deficiency, or injury, at wages which are—

{A) lower than the minimum wrge applicable under section 206 of this
title,

(B) commensurate with those paid to nonhandicapped workers,
employed in the vicinity in whic‘h the individuals under the certificates
are employed, for essentially the same type, quality, and quantity of
work, and

(<€) related to the individual’s productivity.

(2) The Secretary shall not issue a certificate under paragraph (1) unless the
employer provides written assurances ro the Secretary that—
(A) in the case of individuals paid on an hourly rate basis, wages paid
in accordance with paragraph (]r) will be reviewed by the employer at
periodic intervals at least once every six months, and
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{B) wages paid in accordance with paragraph (1) will be adjusted by
the employer at periodic intervals, at least once each year, to reflect
changes in the prevailing wage paid to experienced nonhandicapped
individuals employed in the locality for essentially the same type of
work.

(3) Notwithstanding paragraph (1), no employer shall be permitted to reduce
the hourly wage rate prescribed by certificate under this subsection in effect
on June 1, 1986, of any handicapped individual for a period of two years from
such date without prior authorization of the Secretary.

(4) Nothing in this subsection shall be construed to prohibit an employer from
maintaining or establishing work activities centers to provide therapeutic
activities for handicapped clients.

(5)

(A) Notwithstanding any other provision of this subsection, any
employee receiving a special minimum wage at a rate specified
pursuant to this subsection or the parent or guardian of such an’
employee may petition the Secretary to obtain a review of such special
minimum wage rate. An employee or the employee’s parent or
guardian may file such a petition for and in behalf of the employee or
in behalf of the employee and other employees similarly situated. No
employee may be a party to any such action unless the employee or
the employee’s parent or guardian gives consent in writing to become
such a party and such consent is filed with the Secretary.

(B) Upon receipt of a petition filed in accordance with subparagraph
(A), the Secretary within ten days shall assign the petition to an
administrative law judge appointed pursuant to section 3105 of Title 5.
The administrative law judge shall conduct a hearing on the record in
accordance with section 554 cf Title 5 with respect to such petition
within thirty days after assignment.

(C) In any such proceeding, the employer shall have the burden of
demonstrating that the special minimum wage rate is justified as
necessary in order to prevent curtaiiment of opportunities for
employment.,

(D) In determining whether any special minimum wage rate is
justified pursuant to subparagraph (C), the administrative law judge
shall consider— o

(i) the productivity of the employee or employees identified in
the petition and the conditions under which such productivity
was measured; and

(it) the productivity of other employees performing work of
essentially the same type and quality for other employers in the
same vicinity. :
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(E) The administrative law jud

ge shall issue a decision within thirty

days after the hearing provided for in subparagraph (B). Such action

shall be deemed to be a final a
the Secretary grants a request
administrative law judge. Eithe

gency action unless within thirty days
to review the decision of the
r the petitioner or the employer may

request review by the Secretany within fifteen days of the date of

issuance of the decision by the

administrative law judge.

(F) The Secretary, within thirty days after receiving a request for

review, shall review the record

and either adopt the decision of the

administrative law judge or issue exceptions. The decision of the

administrative law judge, toget
deemed to be a final agency ac

(G) A final agency action shall
chapter 7 of Title 5. An action ¢

her with any exceptions, shall be
tion.

be subject to judicial review pursuant to
seeking such review shall be brought

within thirty days of a final agency action described in subparagraph
(F).

{d) Employment by schools

The Secretary may by regulation or order prqvide that sections 206 and 207 of this
title shall not apply with respect to the employment by any elementary or secondary
school of its students if such employment constitutes, as determined under
regulations prescribed by the Secretary, an mtegral part of the regular education
program provided by such school and such employment is in accordance with

applicable child labor laws.

§ 215. Prohibited acts; prima facie evidence

(a) After the expiration of one hundred and twenty days from June 25, 1938, it shalil
be unlawful for any person— '

(1) to transport, offer for transportation, ship, deliver, or sell in commerce,
or to ship, deliver, or sell with knowledge that shipment or delivery or sale
thereof in commerce is intended, any goods in the production of which any
employee was employed in violation of section 206 or section 207 of this title,
or in violation of any regulation or order of the Secretary issued under section
214 of this title; except that no prowsuon of this chapter shall impose any
liability upon any common carrier for the transportation in commerce in the

regular course of its business of any géods not produced by such common

- carrier, and no provision of this chapte
from its obligation to accept any goods
any such transportation, offer, shipme
purchaser who acquired them in good

r shall excuse any common carrier

for transportation; and except that
nt, delivery, or sale of such goods by a
faith in reliance on written assurance

from the producer that the goods were produced in compliance with the

requirements of this chapter, and who
notice of any such violation, shall not b
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{2) to violate any of the provisions of section 206 or section 207 of this title,
or any of the provisions of any regulation or order of the Secretary issued
under section 214 of this title;

(3) to discharge or in any other manner discriminate against any employee

because such employee has filed any complaint or instituted or caused to be
instituted any proceeding under or related to this chapter, or has testified or
is about to testify in any such proceeding, or has served or is about to serve
on an industry committee;

(4) to violate any of the provisions of section 212 of this title;

(5) to violate any of the provisions of section 211(c) of this title, or any
regulation or order made or continued in effect under the provisions of section
211(d) of this title, or to make any statement, report, or record filed or kept
pursuant to the provisions of such section or of any regulation or order
thereunder, knowing such statement, report, or record to be false in a
material respect.

(b) For the purposes of subsection (a)(1) of this section proof that any employee
was employed in any place of employment where goods shipped or sold in commerce
were produced, within ninety days prior to the removal of the goods from such place
of employment, shall be prima facie evidence that such employee was engaged in
the production of such goods.

§ 216. Penalties

(a) Fines and imprisonment

Any person who willfully violates any of the provisions of section 215 of this title shali
upon conviction thereof be subject to a fine of not more than $10,000, or to
imprisonment for not more than six months, or both. No person shall be imprisoned

under this subsection except for an offense committed after the conviction of such

person for a prior oﬂ"ense under this subsection.

(b) bamages; right of actlon, attoerney’s fees and costs; termmation of right
of action

Any employer who violates the provisions of section 206 or section 207 of this title
shall be liable to the employee or employees affected in the amount of their unpaid
minimum wages, or their unpaid overtime compensation, as the case may be, and in
an additional equal amount as liquidated damages. Any employer who violates the
provisions of section 215(a)(3) of this title shall be liable for such legal or equitable
relief as may be appropriate to effectuate the purposes of section 215(a)(3) of this
title, including without limitation employment, reinstatement, promotion, and the
payment of wages lost and an additional equal amount as liquidated damages. An
action to recover the liability prescribed in either of the preceding sentences may be
maintained against any employer (including a public agency) in any Federal or State
court of competent jurisdiction by any one or more employees for and in behalf of
himself or themselves and other employees similarly situated. No employee shall be
a party plaintiff to any such action unless he gives his consent in writing to become

47



Sec. 216(b)

such a party and such consent is filed in the Fourt in which such action is brought.
The court in such action shall, in addition to any judgment awarded to the plaintiff or
plaintiffs, allow a reasonable attorney’s fee tvp be paid by the defendant, and costs of
‘the action. The right provided by this subsectnon to bring an action by or on behalf of
any employee, and the right of any empioyee to become a party plaintiff to any such
action, shall terminate upon the filing of a complaint by the Secretary of Labor in an

action under section 217 of this title in whichl

(1) restraint is sought of any further l:jelay in the payment of unpaid
minimum wages, or the amount of unpaid overtime compensation, as the
case may be, owing to such employee under section 206 or section 207 of
this title by an employer liable therefore under the provisions of this
subsection or

(2) legal or equitable relief is sought as a result of alleged violations of
section 215(a)(3) of this title.

(c) Payment of wages and compensation; waiver of claims; actions by the
Secretary; limitation of actions

The Secretary is authorized to supervise the payment of the unpaid minimum wages
or the unpaid overtime compensation owing to any employee or employees under
section 206 or section 207 of this title, and the agreement of any employee to accept

such payment shall upon payment in full conststute a waiver by such employee of
any right he may have under subsection (b) of this section to such unpaid minimum
wages or unpaid overtime compensation and|an additional equal amount as
liguidated damages. The Secretary may brmg an action in any court of competent
jurisdiction to recover the amount of unpaid minimum wages or overtime
compensation and an equal amount as hqundated damages. The right provided by
subsection (b) of this section to bring an actlon by or on behalf of any employee to
recover the liability specified in the first sentence of such subsection and of any
employee to become a party plaintiff to any such action shall terminate upon the
filing of a complaint by the Secretary in an ae’cuon under this subsection in which a
recovery is sought of unpaid minimum wages or unpaid overtime compensation
under sections 206 and 207 of this title or llqmdated or other damages provided by
this subsection owing to such employee by an employer liable under the provisions of
subsection (b) of this section, unless such action is dismissed without prejudice on
motion of the Secretary. Any sums thus recovered by the Secretary of Labor on
behalf of an employee pursuant to this subsectnon shall be held in a special deposit
account and shall be paid, on order of the Secretary of Labor, directly to the
employee or employees affected. Any such sums not paid to an employee because of
inability to do so within a period of three. year|s shall be covered into the Treasury of
the United States as miscellaneous receipts. In determining when an action is
commenced by the Secretary of Labor under thns subsection for the purposes of the
statutes of limitations provided in section 255(a) of this title, it shall be considered to
be commenced in the case of any individual claimant on the date when the complaint
is filed if he is specifically named as a party plaintiff in the complaint, or if his name
did not so appear, on the subsequent date on which his name is added as a party

plaintiff in such action.
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(d) Savings provisions

In any action or proceeding commenced prior to, on, or after August 8, 1956, no
employer shall be subject to any liability or punishment under this chapter or the
Portal-to-Portal Act of 1947, 29 U.S.C.A. § 251 et seg.] on account of his failure to
comply with any provision or provisions of this chapter or such Act

(e)

(1) with respect to work heretofore or hereafter performed in a workplace to
which the exemption in section 213(f) of this title is applicable,

(2) with respect to work performed in Guam, the Canal Zone or Wake Island
before the effective date of this amendment of subsection (d), or

' {3) with respect to work performed in a possession named in section

206(a)(3) of this title at any time prior to the establishment by the Secretary,
as provided therein, of a minimum wage rate applicable to such work.

(1)

(A) Any person who violates the provisions of sections 212 or 213(c)
of this title, relating to child labor, or any regulation issued pursuant to
such sections, shall be subject to a civil penalty not to exceed—

(i) $11,000 for each employee who was the subject of such a
violation; or

{ii} $50,000 with regard to each such violation that causes the
death or serious injury of any employee under the age of 18
years, which penalty may be doubled where the violation is a
repeated or willful violation.

(B) For purposes of subparagraph (A), the term “serious injury”
means—

(i) permanent loss or substantial impairment of one of the
senses (sight, hearing, taste, smell, tactile sensation);

(i) permanent loss or substantial impairment of the function of
a bodily member, organ, or mental faculty, including the loss of
all or part of an arm, leg, foot, hand or other body part; or

(iif) permanent paralysis or substantial impairment that causes
loss of movement or mobility of an arm, leg, foot, hand or
other body part.

(2) Any person who repeatedly or willfully violates section 206 or 207,
relating to wages, shall be subject to a civil penaity not to exceed $1,100 for
each such violation.

(3) In determining the amount of any penalty under this subsection, the
appropriateness of such penalty to the size of the business of the person
charged and the gravity of the violation shall be considered. The amount of
any penalty under this subsection, when finally determined, may be—
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(A) deducted from any sums owing by the United States to the
person charged;

(B) recovered in a civil action brought by the Secretary in any court of
_competent jurisdiction, in which litigation the Secretary shall be
represented by the Solicitor of Labor; or

{C) ordered by the court, in an action brought for a violation of section
215(a)(4) of this title or a repeated or willful violation of section
215(a)(2) of this title, to be paid to the Secretary.

(4) Any administrative determination |by the Secretary of the amount of any
penalty under this subsection shall be(final, unless within 15 days after

. receipt of notice thereof by certified mail the person charged with the
violation takes exception to the determination that the violations for which
the penalty is imposed occurred, in which event final determination of the
penalty shall be made in an admun:str$txve proceeding after opportunity for
hearing in accordance with section 554 of Title 5, and regulations to be
promulgated by the Secretary.

(5) Except for civil penalties collected for violations of section 212 of this
title, sums collected as penalties pursuant to this section shall be applied
toward reimbursement of the costs of Betermmmg the violations and
assessing and collecting such penaltles, in accordance with the provision of
section 9a of this title. Civil penalties collected for violations of section 212 of
this title shall be deposited in the genera! fund of the Treasury.

|

§ 216a. Repealed. Oct. 26, 1949, c. 736, § 16(f), 63 Stat.
920

§ 216b. Liability for overtime work performed prior to July
20, 1949

No employer shall be subject to any liability or punishment under this chapter (in any
action or proceeding commenced prior to or on or after January 24, 1950), on
account of the failure of said employer to pay|an employee compensation for any
period of overtime work performed prior to Ju!y 20, 1949, if the compensation paid
prior to July 20, 1949, for such work was at Ieast equal to the compensation which
would have been payable for such work had subsectnons (d)(6), (7), and (g) of
section 207 of this title been in effect at the time of such payment.

§ 217. Injunction provceedings

The district courts, together with the United S‘tates District Court for the District of
the Canal Zone, the District Court of the Virgin Islands, and the District Court of
Guam shall have jurisdiction, for cause shown\, to restrain violations of section 215 of
this title, including in the case of violations of isec’cion 215(a)(2) of this title the
restraint of any withholding of payment of minimum wages or overtime

compensation found by the court to be due to emplayges under this chapter (except
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sums which employees are barred from recovering, at the time of the
commencement of the action to restrain the violations, by virtue of the provisions of

section 255 of this title).

§ 218. Relation to other laws

{a) No provision of this chapter or of any order thereunder shall excuse
noncompliance with any Federal or State law or municipal ordinance establishing a
minimum wage higher than the minimum wage established under this chapter or a
maximum work week lower than the maximum workweek established under this
chapter, and no provision of this chapter relating to the employment of child labor
shall justify noncompliance with any Federal or State law or municipal ordinance
establishing a higher standard than the standard established under this chapter. No
provision of this chapter shall justify any employer in reducing a wage paid by him
which is in excess of the applicable minimum wage under this chapter, or justify any
employer in increasing hours of employment maintained by him which are shorter
than the maximum hours applicable under this chapter.

(b) thwithstanding any other provision of this chapter (other than section 213(f) of
this title) or any other law—

(1) any Federal employee in the Canal Zone engaged in employment of the
kind described in section 5102(c)(7) of Title 5, or

(2) any employee employed in a nonappropriated fund instrumentality under
the jurisdiction of the Armed Forces,

shall have his basic compensation fixed or adjusted at a wage rate that is not less
than the appropriate wage rate provided for in section 206(a)(1) of this title {(except
that the wage rate provided for in section 206(b) of this title shall apply to any
employee who performed services during the workweek in 2 work place within the
Canal Zone), and shall have his overtime compensation set at an hourly rate not less
than the overtime rate provided for in section 207(a)(1) of this title.

§ 218a. Automatic enroliment for employees of large
employers

In accordance with regulations promulgated by the Secretary, an employer to which
this chapter applies that has more than 200 full-time employees and that offers
employees enrollment in 1 or more health benefits plans shall automatically enroll
new full-time employees in one of the plans offered (subject to any waiting period
authorized by law) and to continue the enroliment of current employees in a health
benefits plan offered through the employer. Any automatic enrollment program shall
inciude adequate notice and the opportunity for an employee to opt out of any
coverage the individual or employee were automatically enrolled in. Nothing in this
section shall be construed to supersede any State law which establishes,
implements, or continues in effect any standard or requirement relating to employers
in connection with payroll except to the extent that such standard or requirement
prevents an employer from instituting the automatic enroliment program under this

section. : :
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§ 218b. Notice to employees

(a) In general

In accordance with regulations promulgated by the Secretary, an employer to which
this chapter applies, shall provide to each employee at the time of hiring (or with
respect to current employees, not later than March 1, 2013), written notice—

(1) informing the employee of the existence of an Exchange including a
description of the services provided b\'/ such Exchange, and the manner in

which the employee may contact the Exchange to request assistance;

(2) if the employer plan’s share of the total allowed costs of benefits provided
under the plan is less than 60 percent of such costs, that the employee may
be eligible for a premium tax credit uqder section 36B of the Internal Revenue
Code of 1986 and a cost sharing reductlon under section 18071 of Title 42 if
the employee purchases a qualified h alth plan through the Exchange; and

(3) if the employee purchases a quahﬁed health plan through the Exchange,
and the employer does not offer a free choice voucher, the employee may
lose the employer contribution (if any) to any health benefits plan offered by
the employer and that all or a portion of such contribution may be excludable
from income for Federal income tax purposes.

(b) Effective date

Subsection (a) shall take effect with respect to employérs in a State beginning on
March 1, 2013.

§ 218c. Protections for employees

{a) Prohibition

No employer shall discharge or in any manner discriminate against any employee
with respect to his or her compensation, terms, conditions, or other privileges of

employment because the employee (or an individual acting at the request of the

employee) has—

(1) received a credit under section 368 of the Internal Revenue Code of 1986
or a subsidy under section 18071 of Title 42;

(2) provided, caused to be provided, oris about to provide or cause to be
provided to the employer, the Federa[ Government, or the attorney
general of a State information relatmg to any violation of, or any act or
omission the employee reasonably| believes to be a violation of, any
provision of this title (or an amendment made by this title);

(3) testified or is about to testify in a proceeding concerning such violation;

{48) assisted or participated, or is about to assist or participate, in such a
-proceeding; or
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Sec. 218c(a)(5)

(5) objected to, or refused to participate in, any activity, policy, practice, or
assigned task that the employee (or other such person) reasonably believed
to be in violation of any provision of this title (or amendment), or any order,
rule, regulation, standard, or ban under this title (or amendment).

(b) Complaint procedure
(1) In general
| An employee who believes that he or she has been discharged or otherwise
discriminated against by any employer in violation of this section may seek

relief in accordance with the procedures, notifications, burdens of proof,
remedies, and statutes of limitation set forth in section 2087(b) of Titie 15.

{2) No limitations on rights
Nothing in this section shall be deemed to diminish the rights, privileges, or
remedies of any employee under any Federal or State law or under any

collective bargaining agreement. The rights and remedies in this section may
-not be waived by any agreement, policy, form, or condition of employment.

§ 219. Separability

If any provision of this chapter or the application of such provision to any person or

circumstance is held invalid, the remainder of this chapter and the application of

such provision to other persons or circumstances shall not be affected thereby
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Pertinent Provisions Affecting the Fair Labor Standards Act from the Portal-
To-Portal Act of 1947 (61 Stat. 84)

[Public Law 49 — 80' Congress]

[Chapter 52 — First Session]

[H.R. 2157]

An Act

To reheve employers from certain liabilities a‘nd punishments under the Fair Labor
Standards Act of 1938, as amended, the Walsh- -Healey Act, and the Bacon-Davis
Act,! and for other purposes,

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled,

Part 1 Findings and Policy

Section 1

(a) The Congress finds that the Fair Labor Standards Act of 1938, as amended [29
U.S.C.A. § 201 et seq.], has been interpreted judicially in disregard of long-
established customs, practices, and contract between employers and employees,
thereby creating wholly unexpected habmtles, immense in amount and retroactive in
operation, upon employers with the results that if said Act as so interpreted or
claims arising under such interpretations were permitted to stand,

(1) the payment of such liabilities would bring about financial ruin of many
employers and seriously impair the capntal resources of many others, thereby
resulting in the reduction of industrial operatsons, halting of expansion and
development, curtailing employment, and the earning power of employees;

{2) the credit of many employers would be seriously impaired;

(3) there would be created both an extended and continuous uncertainty on
the part of industry, both employer and employee, as to the financial
condition of productive establishments|and a gross inequality of competitive
conditions between employers and between industries;

(4) employees would receive windfall payments, including liguidated
damages, of sums for activities performed by them without any expectation of
reward beyond that included in their agreed rates of pay;

(5) there would occur the promotion of increasing demands for payment to
employees for engaging in activities no compensation for which had been
contemplated by either the employer or employee at the time they were
engaged in;

! The Fair Labor Standards Act of 1938, as amended, com;ams several references to the “Bacon-Davis Act.”
“This Act” was recodified to 40 U.S.C.A. §§ 3141-3144, 3146, and 3147, following its repeal by
Pub.L. 107-217, § 6(b), Aug. 21, 2002, 116 Stat. 1308,
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-{8) voluntary collective bargaining would be interfered with and industrial
disputes between employees and employers and between employees and
employees would be created;

(7) the courts of the country would be burdened with excessive and needless
litigation and champertous practices would be encouraged;

(8) the Public Treasury would be deprived of large sums of revenues and
public finances would be seriously deranged by claims against the Public
Treasury for refunds of taxes already paid;

(9) the cost to the Government of goods and services heretofore and
hereafter purchased by its various departments and agencies would be
unreasonably increased and the Public Treasury would be seriously affected
by consequent increased cost of war contracts; and

(10) serious and adverse effects upon the revenues of Federal, State, and
local governments would occur.

The Congress further finds that all of the foregoing constitutes a substantial burden
on commerce and a substantial obstruction to the free flow of goods in commerce.

The Congress, therefore, further finds and declares that it is in the national public
interest and for the general welfare, essential to national defense, and necessary to
aid, protect, and foster commerce, that this chapter be enacted.

The Congress further finds that the varying and extended periods of time for which,
under the laws of the several States, potential retroactive liability may be imposed
upon employers, have given and will give rise to great difficulties in the sound and
orderly conduct of business and industry.

The Congress further finds and declares that all of the results which have arisen or
may arise under the Fair Labor Standards Act of 1938, as amended, as aforesaid,
may (except as to liability for liquidated damages) arise with respect to the Waish-
Healey [41 U.S.C.A. § 35 et seq.] and Bacon-Davis [40 U.S.C.A. § 276a et seq.] Acts
and that it is, therefore, in the national public interest and for the general welfare,
essential to national defense, and necessary to aid, protect, and foster commerce,
that this chapter shall apply to the Walsh-Healey Act and the Bacon-Davis Act.

(b) It is declared to be the policy of the Congress in order to meet the existing
emergency and to correct existing evils

(1) to relieve and protect interstate commerce from practices which burden
and obstruct it;

{2) to protect the right of collective bargaining; and

(3) to define and limit the jurisdiction of the courts.

* ok kKK
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Part III Future Claims

Sec. 4 Relief From Liability and Punishment Under the Fair Labor Standards
Act of 1838, the Walsh-Healey Act, and t‘he Bacon-Davis Act For Failure to
Pay Minimum Wage or overtime compensation

(a) Activities not compensabie

Except as provided in subsection (b) of this sLadion no employer shall be subject to
any liability or punishment under the Fair Labor Standards Act of 1938, as amended
[29 U.S.C.A. § 201 et seq.], the Walsh- Hea!ey Act [41 U.S.C.A. § 35 et seq.], or the
Bacon-Davis Act [40 U.S.C.A. § 276a et seq. ], on account of the failure of such
employer to pay an employee minimum wages, or to pay an employee overtime
compensation, for or on account of any of the following activities of such employee

engaged in on or after May 14, 1947-

(1) walking, riding, or traveling to and from the actual place of performance
of the principal activity or activities which such employee is employed to
perform, and

(2) activities which are preliminary to or postliminary to said principal activity
or activities,

which occur either prior to the time on any pa rticular workday at which such
employee commences, or subsequent to the time on any particular workday at which
he ceases, such principal activity or activitices‘| For purposes of this subsection, the
use of an employer’s vehicle for travel by an empioyee and activities performed by
an employee which are incidental to the use of such vehicle for commuting shall not
be considered part of the employee’s prmCIpa! activities if the use of such a vehicle
for travel is within the normal commuting area for the employer’s business or
establishment and the use of the employer’s vehicle is subject to an agreement on

the part of the employer and the employee or representative of such employee.
(b) Compensability by contract or custom

Notwithstanding the provisions of subsection (a) of this section which relieve an
employer from liability and punishment with respect to an activity, the emplioyer
shall not be so relieved if such activity is compensable by either-

(1) an express provision of a written or nonwritten contract in effect, at the
time of such activity, between such empioyee his agent, or collective-
bargaining representative and his employer, or

(2) a custom or practice in effect, at the time of such activity, at the
establishment or other place where such employee is employed, covering
such activity, not inconsistent with a wrltten or nonwritten contract, in effect,
at the time of such activity, between such employee, his agent, or collective-
bargaining representative and his employer.

(c) Restriction on activities compensable under contract or custom

For the purposes of subsection {b) of this section, an activity shall be considered as
compensable under such contract provision or|such custom or practice only when it
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is engaged in during the portion of the day with respect to which it is so made
compensable.

(d) Determination of time employed with respect to activities

In the application of the minimum wage and overtime compensation provisions of
the Fair Labor Standards Act of 1938, as amended [29 U.S.C.A. § 201 et seq.], of
the Walsh-Healey Act [41 U.S.C.A. § 35 et seq.], or of the Bacon-Davis Act [40
U.S.C.A. § 276a et seq.], in determining the time for which an employer employs an
employee with respect to walking, riding, traveling or other preliminary or post-
liminary activities described in subsection (&) of this section, there shall be counted
all that time, but only that time, during which the employee engages in any such
activity which is compensable within the meaning of subsections (b) and (c) of this

"section.

Part IV Miscellaneous :
ok ok ok ok

§ 255, Statute of Limitations

Any action commenced on or after May 14, 1947, to enforce any cause of action for
unpaid minimum wages, unpaid overtime compensation, or liguidated damages,
under the Fair Labor Standards Act of 1938, as amended [29 U.S.C.A. § 201 et
seq.], the Walsh-Healey Act [41 U.S.C.A. § 35 et seq.], or the Bacon-Davis Act [40

U.S.C.A. § 276a et seq.]-

(a) if the cause of action accrues on or after the date of the enactment of this Act -
may be commenced within two years after the cause of action accrued, and every
such action shall be forever barred unless commenced within two years after the
cause of action accrued, except that a cause of action arising out of a willful viclation
may be commended within three years after the cause of action accrued;

K ok %k kK

(d) with respect to any cause of action brought under section 216(b) of this title
against a State or a political subdivision of a State in a district court of the United
States on or before April 18, 1973, the running of the statutory periods of limitation
shall be deemed suspended during the period beginning with the commencement of

- any such action and ending one hundred and eighty days after the effective date of

the Fair Labor Standards Amendments of 1974, except that such suspension shall
not be applicable if in such action judgment has been entered for the defendant on
the grounds other than State immunity from Federal jurisdiction.

§ 256. Determination of Commencement of Future Actions

In determining when an action is commenced for the purposes of section 255 of this
title, an action commenced on or after May 14, 1947 under the Fair Labor Standards
Act of 1938, as amended [29 U.S.C.A. § 201 et seq.], the Walsh-Healey Act [41
U.S.C.A. § 35 et seq.], or the Bacon-Davis Act [40 U.S.C.A. § 276a et seq.], shall be
considered to be commended on the date when the complaint is filed; except that in
the case of a collective or class action instituted under the Fair Labor Standards Act
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of 1938 as amended, or the Bacon-Davis Act, it shail be consndered to be
commenced in the case of any individual claimant-

(a) on the date when the complaint is filed, if he is specifically named as a party
plaintiff in the complaint and his written consent to become a party plaintiff is filed
on such date in the court in which the action|is brought; or

{b) if such written consent was d “\i' if his name did not so appear ~ on the
subsequent date on which such written consent is filed in the court in which the

-action was commenced. |
E3 3 3 3 3

§ 259. Reliance in Future on Administrative Rulings, Etc.

(a) In any action or proceeding based on any act or omission on or after May 14,
1947, no employer shall be subject to any |labmty or punishment for or on account of
the failure of the employer to pay minimum wages or overtime compensation under
the Fair Labor Standards Act of 1938, as amended [29 U.S.C.A. § 201 et seq.], the
Walsh-Healey Act [41 U.S.C.A. § 35 et seq.], lor the Bacon-Davis Act [40 U.S.C.A. §
276a et seq.], if he pleads and proves that thfz act or omission complained of was in
good faith in conformity with and in reliance on any written administrative
regulation, order, ruling, approval, or mterpretatuon of the agency of the United
States specified in subsection (b) of this sectlcn or any administrative practice or
enforcement policy of such agency with respect to the class of employers to which he
belonged. Such a defense, if established, shall be a bar to the action or proceeding,
notwithstanding that after such act or omlssw‘n such administrative regulation,

order, ruling, approval, interpretation, practxce, or enforcement policy is modified or
rescinded or is determined by judicial authonty to be invalid or of no legal effect.

(b) The agency referred to in subsection (a) shall be -

(1} in the case of the Fair Labor Stand?rds Act of 1938, as amended [29
U.S.C.A. § 201 et seq.] - the Administrator of the Wage and Hour Division of

the Department of Labor;
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§ 260. Liquidated Damages

In any action commenced prior to or on or aftgr May 14, 1947 to recover unpaid
minimum wages, unpaid overtime compensation, or liquidated damages, under the
Fair Labor Standards Act of 1938, as amended|[29 U.S.C.A. § 201 et seq.], if the
employer shows to the satisfaction of the court that the act or omission giving rise to
such action was in good faith and that he had feasonable grounds for believing that
his act or omission was not a violation of the F ir Labor Standards Act of 1938, as
amended, the court may, in its sound dlscretaon award no liquidated damages or
award any amount thereof not to exceed the amount specified in section 216 of such

title.
% 3 ok K ok
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- § 262. Definitions

(a) When the terms "employer”, "employee”, and “"wage” are used in this chapter in
relation to the Fair Labor Standards Act of 1938, as amended [29 U.S.C.A. § 201 et
seq.], they shall have the same meaning as when used in such Act of 1938,

ek ook R

(e) As used in section 255 of the term “State” means any State of the United States
or the District of Columbia or any Territory or possession of the United States.
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