City of Glendale
Council Workshop Agenda

March 18,2014 - 1:30 p.m.

Welcome!
We are glad you have chosen to attend this meeting. We
welcome your interest and encourage you to attend again.

Form of Government

The City of Glendale has a Council-Manager form of
government. Policy is set by the elected Council and
administered by the Council-appointed City Manager. The
Council consists of a Mayor and six Councilmembers. The
Mayor is elected every four years by voters city-wide.
Councilmembers hold four-year terms with three seats
decided every two years. Each of the six Councilmembers
represent one of six electoral districts and are elected by
the voters of their respective districts (see map on back).

Voting Meetings and Workshop Sessions

Voting meetings are held for Council to take official
action. These meetings are held on the second and fourth
Tuesday of each month at 6:00 p.m. in the Council
Chambers of the Glendale Muncipal Office Complex, 5850
West Glendale Avenue. Workshop sessions provide
Council with an opportunity to hear presentations by staff
on topics that may come before Council for official action.
These meetings are generally held on the first and third
Tuesday of each month at 1:30 p.m. in Room B3 of the
Glendale Muncipal Office complex.

Special voting meetings and workshop sessions are called
for and held as needed.

Executive Sessions

Council may convene to an executive session to receive
legal advice, discuss land acquisitions, personnel issues,
and appointments to boards and commissions. Executive
sessions will be held in Room B3 of the Council Chambers.
As provided by state statute, executive sessions are closed
to the public.

Regular City Council meetings are telecast live. Repeat broadcasts
are telecast the second and fourth week of the month - Wednesday
at 2:30 p.m., Thursday at 8:00 a.m., Friday at 8:00 a.m., Saturday at
2:00 p.m.,, Sunday at 9:00 a.m. and Monday at 1:30 p.m. on Glendale
Channel 11.

Meeting Agendas

Generally, paper copies of Council agendas may be obtained
after 4:00 p.m. on the Friday before a Council meeting from
the City Clerk Department inside Glendale City Hall.
Additionally, the agenda and all supporting documents are
posted to the city’s website, www.glendaleaz.com

Public Rules of Conduct

The presiding officer shall keep control of the meeting and
require the speakers and audience to refrain from abusive or
profane remarks, disruptive outbursts, applause, protests, or
other conduct which disrupts or interferes with the orderly
conduct of the business of the meeting. Personal attacks on
Councilmembers, city staff, or members of the public are not
allowed. It is inappropriate to utilize the public hearing or
other agenda item for purposes of making political speeches,
including threats of political action. Engaging in such
conduct, and failing to cease such conduct upon request of the
presiding officer will be grounds for ending a speaker’s time
at the podium or for removal of any disruptive person from
the meeting room, at the direction of the presiding officer.

How to Participate

Voting Meeting - The Glendale City Council values citizen
comments and input. If you wish to speak on a matter
concerning Glendale city government that is not on the
printed agenda, please fill out a blue Citizen Comments Card.
Public hearings are also held on certain agenda items. If you
wish to speak on a particular item listed on the agenda,
please fill out a gold Public Hearing Speakers Card. Your
name will be called when the Public Hearing on the item has
been opened or Citizen Comments portion of the agenda is
reached.  Workshop Sessions - There is no Citizen
Comments portion on the workshop agenda.

When speaking at the Podium - Please state your name and
the city in which you reside. If you reside in the City of
Glendale, please state the Council District you live in.

Regular Workshop meetings are telecast live. Repeat broadcasts are
telecast the first and third week of the month — Wednesday at 3:00
p-m., Thursday at 1:00 p.m., Friday at 8:30 a.m., Saturday at 2:00 p.m.,
Sunday at 9:00 a.m. and Monday at 2:00 p.m. on Glendale Channel 11.

If you have any questions about the agenda, please call the City Manager’s Office at (623)930-2870. If you
have a concern you would like to discuss with your District Councilmember, please call the City Council

Office at (623)930-2249

( For special accommodations or interpreter assistance, please contact the City Manager's Office at (623)930-
2870 at least one business day prior to this meeting. TDD (623)930-2197.

Para acomodacion especial o traductor de espaiiol, por favor llame a la oficina del adminsitrador del
ayuntamiento de Glendale, al (623) 930-2870 un dia habil antes de la fecha de la junta.

Councilmembers

Cactus District - lan Hugh
Cholla District - Manuel D. Martinez
Ocotillo District - Norma S. Alvarez
Sahuaro District - Gary D. Sherwood

Yucca District - Samuel U. Chavira

re

GLEND,%

MAYOR JERRY P. WEIERS
Vice Mayor Yvonne J. Knaack - Barrel District

Appointed City Staff
,1 PP ty
. Brenda S. Fischer - City Manager
E Michael D. Bailey - City Attorney
Pamela Hanna - City Clerk

Elizabeth Finn - City Judge
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GLENDALE CITY COUNCIL WORKSHOP SESSION
Council Chambers
5850 West Glendale Avenue
March 18,2014
1:30 p.m.

One or more members of the City Council may be unable to attend the Workshop or
Executive Session Meeting in person and may participate telephonically, pursuant to

ARS. § 38-431(4).

CALL TO ORDER

WORKSHOP SESSION

1.

PALM CANYON PLANNED AREA DEVELOPMENT]
PRESENTED BY: Jon M. Froke, AICP, Planning Director

2. COUNCIL ITEM OF INTEREST: UPDATE ON POSSIBLE ARCHERY RANGE AT HEROEﬂ
REGIONAL PARK]
PRESENTED BY: Erik Strunk, Executive Director, Parks, Recreation and Library Services,
and Chris Gallagher, Recreation Manager

3. DISCUSSION AND UPDATE RELATED TO PROPERTY LOCATED AT APPROXIMATELY 91ST
AND NORTHERN AVENUES AND THE TOHONO O’ODHAM NATION APPLICATION FOR
TRANSFER OF THE LAND INTO TRUST FOR THE BENEFIT OF THE TOHONO O’ODHA
NATION]|
PRESENTED BY: Michael Bailey, City Attorney

CITY MANAGER’S REPORT

This report allows the City Manager to update the City Council. The City
Council may only acknowledge the contents to this report and is prohibited by
state law from discussing or acting on any of the items presented by the City
Manager since they are not itemized on the Council Workshop Agenda.



COUNCIL ITEMS OF SPECIAL INTEREST

Councilmembers may indicate topic(s) they would like to have discussed by
the Council at a future Workshop and the reason for their interest. The
Council does not discuss the new topics at the Workshop where they are
introduced.

EXECUTIVE SESSION
1. LEGAL MATTERS

A. The City Council will meet with the City Attorney for legal advice, discussion and
consultation regarding the city’s position in pending or contemplated litigation,
including settlement discussions conducted in order to avoid or resolve
litigation. (A.R.S. § 38-431.03(A)(3)(4))

B. The City Council will meet with the City Attorney and City Manager to receive
legal advice, consider its position and provide instruction and direction to the
City Attorney and City Manager regarding the City’s position in connection with
the property owned by the Tohono O’odham Nation at or near 91st and
Northern Avenues. (A.R.S.§ 38-431.03(A)(3)(4))

Upon a public majority vote of a quorum of the City Council, the Council may hold an executive session, which
will not be open to the public, regarding any item listed on the agenda but only for the following purposes:

(i) discussion or consideration of personnel matters (A.R.S. § 38-431.03(A)(1));

(ii) discussion or consideration of records exempt by law from public inspection {(A.R.S. § 38-
431.03(A)(2));

(iii) discussion or consultation for legal advice with the city’s attorneys (A.R.S. § 38-431.03(A)(3));

(iv) discussion or consultation with the city’s attorneys regarding the city’s position regarding
contracts that are the subject of negotiations, in pending or contemplated litigation, or in
settlement discussions conducted in order to avoid or resolve litigation (ARS. § 38-
431.03(A)(4));

(v) discussion or consultation with designated representatives of the city in order to consider its
position and instruct its representatives regarding negotiations with employee organizations
(ARS. § 38-431.03(A)(5)); or

(vi) discussing or consulting with designated representatives of the city in order to consider its
position and instruct its representatives regarding negotiations for the purchase, sale or lease
of real property (A.R.S. § 38-431.03(A)(7)).

Confidentiality
Arizona statute precludes any person receiving executive session information from disclosing that
information except as allowed by law. A.R.S. § 38-431.03(F). Each violation of this statute is subject to
a civil penalty not to exceed $500, plus court costs and attorneys’ fees. This penalty is assessed against
the person who violates this statute or who knowingly aids, agrees to aid or attempts to aid another
person in violating this article. The city is precluded from expending any public monies to employ or
retain legal counsel to provide legal services or representation to the public body or any of its officers
in any legal action commenced for violation of the statute unless the City Council takes a legal action at



a properly noticed open meeting to approve of such expenditure prior to incurring any such obligation
or indebtedness. A.R.S. § 38-431.07(A)(B).

Items Respectfully Submitted,

Brenda S. Fischer, ICMA-CM
City Manager
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Meeting Date: 3/18/2014

Meeting Type: =~ Workshop

Title: PALM CANYON PLANNED AREA DEVELOPMENT
Staff Contact: Jon M. Froke, AICP, Planning Director

Purpose and Policy Guidance

This is a request for City Council to discuss and provide guidance on the applicant’s proposal to
amend the Planned Area Development (PAD) zoning to allow two new static billboards at the Palm
Canyon Business Park. The property is designated as Office (OFC) in the North Valley Specific
Area Plan (NVSAP), which acts as the General Plan for this area of the city.

The Rose Law Group, representing Becker Boards, has filed a Rezoning Application on .17 acres.
The site is part of the larger 26.1 acre Palm Canyon Business Park. The request is to amend the
existing PAD (Planned Area Development) zoning district to allow two externally illuminated
static billboards. The property is located at the northwest corner of Bell Road and Loop 101.

The applicant proposes to amend the permitted land uses for the Palm Canyon Business Park PAD
to allow two static billboards on the vacant property (refer to the attached map and site plan).
The proposed height of each billboard is 85 feet.

Two sign faces with a maximum sign area of 672 square feet each are proposed on the north
billboard. The faces would be oriented toward the north and southbound lanes of the Loop 101.
The south billboard, closest to Bell Road, is proposed to have three faces. The two oriented
toward the Loop 101 would have a maximum sign area of 672 square feet. One sign face would be
oriented to the west, toward Bell Road, and would have a maximum sign area of 420 square feet
(refer to the attached sign elevations).

Background

Static billboards are externally illuminated and display a single message which can only be
changed by physically placing a new message on the sign. Digital billboards are electronic,
internally illuminated, and can display multiple messages in sequence and can be changed by a
computer program operated remotely from the sign. Both static and digital billboards are
regulated by the City’s Zoning Ordinance.

On February 25, 2014 this matter was scheduled to be heard at the Glendale City Council voting
meeting and the applicant requested that the PAD amendment be continued to a later date. The
Council voted (5-2) in favor of the continuance. A request was made that the proposed PAD
amendment be discussed at this Council workshop.
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In conjunction with the preparation and printing of the February 25t Council packet, the following
comments have been received regarding this application: Approximately 731 petitions in
opposition to the request and 82 letters in opposition were submitted at the Planning Commission
meeting. An additional 87 petitions in support of the request were submitted at the Planning
Commission meeting. Subsequent to the Planning Commission meeting, the applicant has
submitted approximately 1,617 signatures in support comprised of 129 local businesses
signatures and 1,488 resident signatures.

In 2013, Planning initially received eight letters or e-mails in support, 82 letters or e-mails in
opposition, and two telephone calls in opposition to the request. Planning also received on
petition in support and two petitions in opposition of the request. An additional 327 telephone
messages in opposition were placed on the Planning info messaging system the weekend before
the February 6, 2014 Planning Commission meeting. Subsequent to the Planning Commission
meeting three additional telephone calls stating opposition were received.

At their public hearing on February 6, 2014 the Planning Commission recommended denial of the
application on a 6-0 vote.

On December 5, 2013, the Planning Commission voted to continue this item to February 6, 2014,
at the applicant’s request.

The original application, filed in June 2013, was for two digital billboards. Through the course of
the applicant’s Citizen Participation process the applicant amended the request to seek approval
for static billboards in-lieu of digital billboards.

In a letter dated October 28, 2013, the City of Peoria has publicly expressed their opposition to the
Palm Canyon proposal through the Citizen Participation process.

Staff presented the application before Planning Commission during a workshop on November 7,
2013 for informational purposes only.

On June 21, 2013 the applicant mailed 249 notification letters to adjacent property owners and
interested parties inviting them to a neighborhood meeting. The applicant held a neighborhood
meeting on July 2, 2013 to introduce the PAD amendment to adjacent property owners and
interested parties. Excluding city representatives, 57 property owners and interested parties
attended the meeting. No one expressed support for the proposal.

On June 7, 2013 the Rose Law Group filed an application on behalf of their client Becker Boards to
amend the PAD for Palm Canyon which is located at the northwest corner of the Bell Road and the
Loop 101. The site is located in the Bell Road Corridor near the Arrowhead Towne Center. This is
a commercial corridor with access and visibility from the Loop 101 and Bell Road.
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On June 26, 2012, the City Council approved a Zoning Text Amendment (ZTA11-01) for digital
billboards. The approved ZTA provided a new definition and a new section to enact zoning
regulations and establish a set of development standards to regulate digital billboards along the
Loop 101 in the Sports and Entertainment District. The ZTA required that digital billboards be
limited to sites zoned Planned Area Development (PAD) and requires sites to have at least 1,000
feet of freeway frontage on the Loop 101, as well as a one-third mile (1,760 feet) separation
between signs on a single PAD. The ZTA also eliminated static billboards from being located in C-3
(Heavy Commercial) zoning districts.

On March 1, 2012, Planning Commission conducted a workshop and a public hearing regarding
ZTA11-01. No action was taken at the workshop. At the public hearing, the Commission moved to
recommend approval of ZTA11-01; however, the motion failed 3-4.

On November 15, 2011, staff presented the proposed Zoning Text Amendment during a City
Council Workshop. Council directed staff to continue working on the amendment. Staff did not
receive a consensus from Council to change the text amendment during the workshop.

At the October 6, 2011 Planning Commission Workshop, the commission initiated ZTA11-01,
Zoning Text Amendment for digital billboards, which was previously considered as freeway
billboard signs as part of ZTA09-01.

On June 2, 2011 and August 4, 2011, Planning Commission voted to continue discussion of the
section of ZTA09-01 regarding freeway billboard signs.

On June 5, 2007, the southern 13 acres of the site was de-annexed by the City of Peoria and
subsequently annexed into the Glendale City Limits on September 19, 2007 with an interim zoning
category of A-1 (Agricultural). There were no stipulations attached to the interim A-1 zoning.

On October 23, 2007, Council approved GPA06-15 and ZON06-09, which amended the North
Valley Specific Area Plan resulting in an Office (OFC) land use designation for the property and
rezoned the entire 26.1 acre site to PAD. This action approved the current PAD for Palm Canyon.

In 2002 Council adopted the Westgate PAD through a public hearing process, which included a
sign package that allows a number of outdoor building and digital signs, identified in the Westgate
PAD as “Spectaculars.” Currently, there are two billboards located on the east side of the Loop 101
in Westgate. There are also two digital billboards in Sportsman Park West, south of Bethany
Home Road, along with a digital marquee which provides advertising for events and tenants of the
University of Phoenix Stadium. There is one digital billboard that also includes tenant advertising
for the Cornerstone at Camelback PAD which is located on the west side of the Loop 101 north of
Camelback Road.
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According to Section 5.900 of the current Zoning Ordinance, sign standards may be established in
each PAD, subject to Council approval.

Westcor, the original developer of what became Arrowhead Towne Center, subsequently opened
the mall in 1993.

In 1993 Council approved a comprehensive update of the Zoning Ordinance which included
billboard regulations. Section 7.106 requires that any new billboard construction shall require the
removal of an existing billboard elsewhere in the city. Since the current applicant has no existing
product in Glendale, the city has not requested that existing billboard(s) be removed from the city.

On December 12, 1989 the Council approved a regional planning endeavor known as the North
Valley Specific Area Plan (NVSAP), which acts as the General Plan for this area of the city. The
boundaries of the plan are roughly Union Hills Drive on the north, 67th Avenue on the east, Skunk
Creek on the south and roughly 83rd Avenue and the Loop 101 on the west. This was a joint land
use planning endeavor with the City of Peoria which adopted their portion of the NVSAP (land
located south of Bell Road) on January 9, 1990. The boundary of the NVSAP is attached. Over the
past 25 years the plan has been amended by property owners to accommodate market demand for
new land uses and make adjustments to building heights and parcel boundaries.

The NVSAP and companion rezoning case were approved by Council and established a master
development plan for the approximate two square mile area adjacent to Bell Road. The plan’s
purpose is to define the character of proposed development, including land use, circulation, and
urban design considerations and to provide a basis for future rezoning requests and design review
applications.

Subsequently, the North Valley Development Environmental Signage Guidelines were approved by
Community Development Group staff and last updated administratively in 1997. The Signage
Guidelines did not address the placement of billboards in this area. Additional signs not shown
within these (1997) guidelines are allowed if in accordance with the Zoning Ordinance.

Analysis

Since the adoption of ZTA11-01 on June 26, 2012, staff has not received a request from the
community to amend the Zoning Ordinance relative to billboards.

Should the City Council wish to amend the standards, a Zoning Text Amendment can be initiated if
staff is directed accordingly. This process would be initiated through the Planning Commission.

Previous Related Council Action
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At the Council workshop on September 17, 2013 Planning staff presented a Council Item of Special
Interest pertaining to billboards citywide. Direction was provided by Council to not amend the
Zoning Ordinance relative to billboards and digital billboards at that time and this remains the
staff direction to date.

On July 11, 2013, staff provided a memorandum to Mayor and Council that provided the history
and analysis of billboards within the city.

At the City Council voting meeting on May 14, 2013, under Council Comments and Suggestions,
Councilmember Sherwood stated that he wished to have a public discussion about billboards at a
future Workshop.

Community Benefit/Public Involvement

Static billboards have been located in Glendale for many decades and are primarily placed in
heavy commercial or industrial areas and away from residential neighborhoods. Static billboards
can be found on streets such as Glendale Avenue, Grand Avenue, Northern Avenue and 67th
Avenue. Many of the existing billboards are non-conforming as the Zoning Ordinance no longer
allows them in C-2 (General Commercial) and C-3 (Heavy Commercial) zoning districts.

Similarly, digital billboards are located within the Sports & Entertainment District, maintaining a
significant distance away from residential neighborhoods as well. With the adoption of the City’s
Design Review in 1983, the community, the City Council, the Planning Commission and the City’s
Development Team has focused on creating and maintaining a reputation for quality development.
This consistent focus has created the distinguished and recognized level of quality associated with
both Glendale’s aesthetic appearance and unique character in the West Valley.

Leading up to the approval of ZTA11-01, public involvement was garnered through the required
Citizen Participation process. On May 24, 2012, a legal notice was published in The Glendale Star,
which indicated which sections of the Zoning Ordinance were proposed to be amended. On May
25, 2012, staff, as the applicant, mailed notification postcards to property owners within 300 feet
of the proposed area within the Sports and Entertainment District and those persons listed as
Interested Parties on the City-Wide Additional Notification list.

Public testimony concerning ZTA11-01 occurred at the Planning Commission meeting of March 1,
2012. At the public hearing three speakers spoke in support of allowing digital billboards in the
designated Sports and Entertainment District.

On November 9, 2011, Planning conducted a neighborhood meeting in conjunction with the
Citizen Participation efforts. The meeting was held in the Council Chambers and approximately 30
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property owners and interested parties attended. Comments received focused on potential sign
standards and potential locations in the Sports & Entertainment District.

Public testimony concerning freeway billboard signs occurred at the Planning Commission public
hearings of June 2, 2011, and August 4, 2011, as part of ZTA09-01 Zoning Text Amendment
Ordinance Update. During the June 2, 2011 Planning Commission meeting, concern was expressed
regarding the impact of digital billboards on the existing neighborhoods located along the Loop
101 between 51st Avenue and Bell Road.

Budget and Financial Impacts

The city taxes advertising at 2.9%. Due to the revenue sharing that public entities expect for the
use of their land, locating digital billboards on privately owned land is less expensive for the
advertising company. The city’s annual revenue from digital billboards last year was only from
transaction privilege (sales) tax for those sites with digital billboards located on private property.

Lamar Outdoor owns two billboards located on city property at the Glendale Park & Ride Lot in
the Sports and Entertainment District. This site is subject to lease agreements with the city and
some aspects of revenue sharing are contained in the lease agreements.

Attachments

Map
Site Plan

Letter from O’Neill Engineering, LLC

Sign Elevations
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Engineering Answers

O'NEILL ENGINEERING, LLC
CIVIL ENGINEERING ¢ PLANNING * LAND SURVEYING * SUBSURFACE UTILITY ENGINEERING

2001 WEST CAMELBACK ROAD, STE 200 www.ONeillEng.com PHONE: 602.242.0020
PHOENIX, AZ 85015 - 3468 FAX: 602.242.5722

February 5, 2014

Mark Becker

Becker Boards, LLC

4350 E. Camelback Road, Suite B-195
Phoenix, AZ 85018

RE: Billboard elevations at Glendale Ave and the LOOP 101 Freeway
OE Job No. P2012.290.001

Dear Mr. Becker:

O’Neill Engineering has surveyed the existing ground elevation and roadway elevation. The following
elevations reflect the overall height elevation of the existing ground where the existing signs are located

to the overall height of the Sign

NORTHERN BILLBOARD.

HEIGHT of TOP of SIGN FROM BASE 80

SOUTHERN BILLBOARD

HEIGHT of TOP OF SIGN FROM BASE 87

Very truly yours,

O’NEILL ENGINEERING, LLC
4
Timothy M.O’Neill P.E. / R.L.S.

Expires: 2 /2/1/ j/



Engineering Answers

O'NEILL ENGINEERING, LLC
CIVIL ENGINEERING * PLANNING ¢ LAND SURVEYING * SUBSURFACE UTILITY ENGINEERING

2001 WEST CAMELBACK ROAD, STE 200 www.ONeillEng.com PHONE: 602.242.0020
PHOENIX, AZ 85015 - 3468 FAX: 602.242.5722
February 5, 2014

Mark Becker

Becker Boards, LLC

4350 E. Camelback Road, Suite B-195
Phoenix, AZ 85018

RE: Bell Road and the 101 Freeway
OE Job No. P2012.290.001

Dear Mr. Becker:

O’Neill Engineering has surveyed the existing ground elevation and roadway elevation. The elevation of
the 101 Freeway is 30 feet HIGHER than the existing ground where the proposed sign is to be located.

Very truly yours,

O’NEILL ENGINEERING, LLC

Timothy M. O/Neill, P.E /R L.S.

Ea\plres ,yg// /5



Engineering Answers

O'NEILL ENGINEERING, LLC
CIVIL ENGINEERING * PLANNING * LAND SURVEYING * SUBSURFACE UTILITY ENGINEERING

2001 WEST CAMELBACK ROAD, STE 200 www.ONeillEng.com PHONE: 602.242.0020
PHOENIX, AZ 85015 - 3468 FAX: 602.242.5722
February 5, 2014

Mark Becker

Becker Boards, LLC

4350 E. Camelback Road, Suite B-195
Phoenix, AZ 85018

RE: Bell Road and the 101 Freeway
OE Job No. P2012.290.001

Dear Mr. Becker:

O’Neill Engineering has surveyed the existing ground elevation and roadway elevation. The elevation of
the 101 Freeway is 30 feet HIGHER than the existing ground where the proposed sign is to be located.

Elevation of EXISTING GROUND at proposed sign location 1204
Elevation of LOOP 101 FREEWAY crossing BELL ROAD 1234
Base of Sign Elevation Difference with Freeway Height 30

Very truly yours,

O’NEILL ENGINEERING, LLC

elllPE/RLS 5
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Meeting Date: 3/18/2014

Meeting Type: =~ Workshop

COUNCIL ITEM OF INTEREST: UPDATE ON POSSIBLE ARCHERY

RANGE AT HEROES REGIONAL PARK

Erik Strunk, Executive Director, Parks, Recreation and Library Services
Chris Gallagher, Recreation Manager

Title:

Presented by:

Purpose and Policy Guidance

This is a follow-up item to an October 15, 2013 Council Item of Interest and will provide the City
Council with an update regarding the possible construction of a temporary archery range at
Glendale Heroes Regional Park.

Background

At the October 15, 2013 Council Workshop, the Parks, Recreation and Library Services
Department (PRLS) provided an overview on cost estimates to construct and operate soccer fields,
install landscaping, and develop a temporary archery range within certain sections of Glendale
Heroes Regional Park. After discussion and review, Council provided to direction to move forward
with the exploration of a temporary archery range. It did so with two conditions: a) Council asked
staff to engage the Parks and Recreation Advisory Commission and conduct public meetings to
determine overall public interest and support for a temporary archery range; b) should there be
support and the concept proves viable, there can be no financial impact to the City.

As conceived, the proposed archery range would consist of a 46,875 square foot improved area
that would be used as a practice and competition site for potential area archers. It would consist
of a 125 by 375 graded area on which decomposed granite would be placed. It would also include
30 proposed archery targets, with controlled ingress/egress in the form of perimeter gate-fencing
and would include a 5 by 125 foot earthen target backstop. It would be located in an undeveloped
portion of the park, immediately north of the parking lot adjacent to the ramada area. The
proposed range would be separated from the adjacent neighborhood by approximately 500 linear
feet.

The item was reviewed and discussed with the Parks and Recreation Advisory Commission
meeting held on October 21, 2013. Residents within one-square mile area immediately
surrounding the park were notified via mail and invited to attend an onsite public meeting on
January 22. A public archery demonstration project was also conducted on January 25. A total of
81 persons attended both meetings and were provided with the opportunity to learn more about
the proposed archery range, express concerns, ask questions and witness a live archery
demonstration by competitive archers of all ages. Additionally, the perimeter of the proposed
range was groomed and chalked to provide a visual image of its size and scope.
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Analysis

Staff discussed the input gathered from the meetings with the Parks and Recreation Advisory
Commission at their February 10, 2014 regular meeting. The commission members offered
additional feedback on the proposed archery range, as three of the seven commission members
attended either one or both of the public meetings. Although there was concern in regard to the
possible impact on the PRLS department budget and staff, the commission expressed its support
after hearing that a range would be constructed and managed at no cost to the City, while
providing another recreational opportunity for Glendale residents.

During the two public meetings there were approximately 20 comments received by way of
comment cards, emails or phone calls. All public comments were supportive of a possible archery
range located in Glendale. Comment cards also included a question asking how far from the range
were each of the area residents located. It was determined that approximately 50% of those who
provided feedback resided within a three-mile radius of the park location.

Staff is supportive of pursuing partnerships to construct and operate an archery range at Glendale
Heroes Regional Park, provided: a) that there is community interest in supporting the
construction of a range through financial and material donations and volunteer time (no cost to
the City); b) the overall management of any such facility is operated by an outside, qualified,
professional archery organization (at no cost to the City and via a formal business plan and
operating agreement); c) that items a-b are accomplished by July 1, 2015; d) until such time the
community changes its long-term vision and designated for this section of the park
(baseball/softball facilities), the range would be temporary in nature.

Previous Related Council Action

During a workshop held on October 15, 2013, Council provided direction for staff to further
investigate the archery range location and to gather input from the Parks and Recreation Advisory
Commission in addition to the general public.

Community Benefit/Public Involvement

The development of a potential archery range would provide alternative recreational
opportunities for area residents in addition to residents from surrounding communities. Over 700
invitation notices were mailed to the public within one-mile of Glendale Heroes Regional Park; a
press-release was issued; the item was included in Council newsletters; it was posted on the City’s
website; flyers were posted in public spaces; approximately 4,000 e-mail blasts were sent out; and
the Parks and Recreation Advisory Commission discussed the item at two of its meetings (October
2013 and February 2014). The public input received was overwhelmingly supportive of an
archery range.
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Budget and Financial Impacts

At this point in time, no city funds are budgeted for this project, should the Council provide
direction to move forward. Rather, all construction costs and operational expenses would be
raised by community partnerships. To accomplish this, it would be necessary for staff to invest
the proper time to create a business plan.

Attachments
Public Comments
Map of Proposed Location

Except from Commission Minutes



22-Jan-14

25-Jan-14

Comment

Comment

As an archer and Glendale resident | am very excited and happy
that our city is looking to take care of us archers too. | know at
least a dozen archers that shoot in their backyards, only
because they don’t have a park like this near their home. It will
be very useful and appreciated.

| would love to learn how to shoot, so this
range would help me learn new skills.

Great start for Glendale!

Great idea - Want to see it allowed only
concern it should be fenced in to keep out
possible lane intrusions. No cost to the city.
Approach some of the fencing companies in
town and ask for donations of fence and
allow them to put up advertisements on the
fence.

The archery range is a "great idea" this area needs revitilization |
like to be notified for proceding regarding this matter.

This would be a good range to have hear for
the public, it is a nice area, it has a lot of land
and it would be safe, it is close to my house
and it would creat a larger group of archers.

Support

Having an archery range will open up new
sports to children and adults. This is a safe
sport with many opportunities for local
businesses.

This proposed archery range would be a positive addition to
the park. It would provide another opportunity for residents to
come to the park.

This range would be close to home. It would
be my most convenient way to shoot
outdoors more often to get ready for major
outdoor tournaments.

No concerns! Another great place to give kids an outlet to the
streets!

Great concept - | am sure the archery clubs,
Cabelas, and most important the citizens will
welcome the range. No cost to the city and
another improvement to the park. Thank
you.

| would like to see this be built at this park for families, kids and
adults. Good idea.

An archery range at Glendale Heroes Park is
a wonderful idea. We have children who
would utilize ther range - along with other
family members. It’s a wonderful sport and
would be beneficial to Glendale and the
surrounding areas.

We are completley for this we currently commute 3 times a
week to Ben Avery. Such a great way for familiesto shoot
together if you don’t keep the kids busy, they find trouble.

We would like to see an archery range and
classes offered through Glendale. This seems
like an interesting sport and an alternative to
the traditional sports offered for kids, young
adults and adults.

| would like to see this range allowed to be
constructed. It would provide recreational
apportunities for young adults both.




Archery Comments Received via e-mail

2/3/14

| am very interested in a local archery range.
Thanks,

2/4/14
Dear Sirs,
Referencing your article “Interested in Archery”, | think it would be a wonderful idea to open an

Archery Range in our city. It would be refreshing to see efforts targeted at non Jock sports and more for
the average citizen. Only one question; why make it temporary?

2/4/14

I’'m a Glendale resident and would like to see Glendale put in a Archery range in. Hard people talking
about one at 59" ave and Bethany I’'m in for it.

2/4/14
Mr. Gallagher

| heard about a meeting and input about a archery range at a park from one of my daughters friends at
school, | checked with corner archery which we frequent 3 times a week for my daughter(13), found a
link under parks and recreation.

| think it’s a great idea. Its extremely safe.

| been Hunting with a bow sence | moved to AZ in 1981, we used to have a range at Glendale community
college up until the early 90’s late 80’s. | shot everyday before work with friends.

| only hunt so | don’t shoot targets except for practice and sighting in, as a result to GCC shutting there
range down | then practiced in my back yard daily up until about 13 years ago when | broke my hand.
Over that period of time kids and work made bow hunting a back seat for a while. | hunted a few times
a year but didn’t shoot like | did when | was younger.

8 months ago, | got reintroduced into it heavily by my then 12 year old daughter. We were cleaning out
the garage one day and | had about a dozen bows, | gave them to friends and donated a few to corner

archery. Well my daughter who just loves the outdoors hunting/fishing decided she wanted to get into
archery. Not just to Bow hunt but to also target shoot. | was reluctant in buying her a bow as there was
no real place to shoot( | had forgot about corner archery) and we only hunt about 3 times a year with a



bow. She bought her own bow with her own money and she worked very hard for it and saved. Even
went on a vacation with grandma and didn’t spend a dime saving it all for a bow when she got back from
Germany. When she got back she informed me that she had the money, so | said what the heck.

We went to corner archery and bought a bow and equipment and she started in the class’s. she has
been shooting non stop since last june 3 times a week at corner archery. The deal was she can shoot as
much as she wants as long as she kept her homework turned in on time. She hasn’t missed ONE
assignment, she is also getting straights A’s in school and on top of that she just finished the season of
softball that had practices everyday till 5:35pm.

The kid is having so much fun that she talked me into buying another bow so we shoot together. We
have a 20 year old boy with down syndrom who also taken a likening to archery he shoots once a week
and we go to ben avery once or twice a month.

we own our own business here in Glendale and | work pretty much 7 days a week till usually 6pm every
night. Going to watch the kids shoot archery is a major stress reliever for me, | actually enjoy sitting
there watching all the kids shoot. The kids are having a blast meet new friends and have something to
look forward to doing after school or on weekends.

In the last 7 months | have gone to all the class’s and of coarse practice sessions, | have seen more kids
take up archery and stick with it than | have seen them do any other type of outdoor rec stuff. Better yet
| have seen moms and dads get involved with there kids. We don’t see that much in today’s society
anymore. | talked to parents every Tuesday Thursday nights and Saturday afternoons.

The archery range at corner archery is packed full of kids Monday Tuesday and Thursday night
(Wednesday and Friday nights are league nights), every week there are new kids that start, the class’s on
sat morning are jammed packed with kids . | am amazed.

Couples ,Single moms, single dads, bring there kids. high school kids that have cars still drive up to the
archery shop for practice with there friends. This is a great thing and a great sport. It keeps kids out of
trouble and off the computers. | have noticed that the kids | have met there are respectful which again
you don’t see that much in todays world. There are kids that come in shy and quiet and with in 2 or 3
practice rounds they are smiling and laughing and just talking to everyone.

This is just my story, there are hundreds of parents to have one just like mine.

| guess what | am getting at is the more opportunities we give kids for fun sports(not cooky cutter
sports) the better we are as a community.

Not to mention at a park, moms and dads can walk around, relax while there kids are shooting, not to
mention meet other people and talk to one another instead of being home on the computer. We will
still be shooting at corner archery, and on weekends defiantly be at the park shooting and possibly
weekdays as well.

BTW | am 51 years old, been in Arizona since 1982 Live in Peoria, business in Glendale. Anything | can do
to help please feel free to ask. Also there’s about 30-40 kids from corner archery going to the Vegas
shoot this week from Thursday 6th to Sunday 9th . There competing with pros/beginners from all over
the world. 3-5 of them have a very very good chance of making it to the top. That’s just corner archery |



understand there are many other clubs that are going as well, kids and adults | think there are at over
2000 shooters this year. It will be our 1* one, My daughter is looking forward to it and her school grades
and home work assignments show how serious she takes archery.



Glendale Heroes Regional Park: Proposed Archery Range

: o B Mlh | ,I”JL Ll (

=

{ e

| Archery
Range |

Archery Range

Construction = $50,000
O&M = $5,000

N\
NN o
AN N

%} GLENDALE HEROES REGIONAL PARK - Site Location for Proposed Enhancements
aenng  City of Glendale, AZ

v wr 200

SCALE: 1"=100"




CITY OF GLENDALE
PARKS AND RECREATION ADVISORY COMMISSION MEETING
5850 W. GLENDALE AVENUE, B-3
FEBRUARY 10, 2014
6:00 P.M.

MEMBERS PRESENT: Robert Portillo, Chair
John Krystek, Vice Chair
David Moreno
Samantha Johnson
Robert Irons
Barbara R. Cole

MEMBERS ABSENT: Yesenia Rascon
James Baribault

OTHERS PRESENT: Mike Gregory, Parks and Recreation Manager
Chris Gallagher, Recreation Manager
Lori Bye, Recreation Manager
Eugene Kraus, Park Manager
Gwen Benoit, Senior Secretary
Erik Strunk, Executive Director

. CALL TO ORDER

Chair Portillo called the meeting to order at 6:02 p.m.
II. ROLL CALL
Chair Portillo took roll and noted absences.

I11. APPROVAL OF MINUTES

Commissioner Cole motioned, seconded by Commissioner Moreno, to approve the January 13, 2014
meeting minutes as written. Motion carried 5—0. [Commissioner Irons was not yet present.]

IV. BUSINESS FROM THE FLOOR

None.

V. ARCHERY RANGE PROJECT OPEN HOUSE AND ENGAGEMENT UPDATE

Mr. Gallagher provided an update on the concept of an archery range as a potential enhancement to
Glendale Heroes Regional Park. Mr. Gallagher reviewed the timeline in regards to the archery
consideration as follows:
e Council Workshop: October 15, 2013
o Staff was given direction by Council to investigate the possibility of a range at Heroes
Regional Park.
e Commission Meeting: October 21, 2013



0 Mr. Strunk briefed the Commission on the consideration of a possible archery range.
e Staff assigned the project in early November 2013
o0 Visited multiple ranges around the metropolitan Phoenix area
0 Gathered feedback from archery experts
0 Researched other communities that have ranges in the area
e Mr. Strunk and Mr. Gallagher met with Mr. Mike Cullumber, President of USA Arizona Archery,
Mr. Mike Raum, Statewide Shooting Ranch Administrator at Arizona Game and Fish, and Ms.
Crabtree, owner of Corner Archery in Glendale, on December 27, 2013.
0 Heard from these experts on the safety of archery
o0 Confirmed Public Meeting Dates and Times
e Commission Meeting update at the Foothills Library location: January 13, 2014
0 Briefed the Commission on the progress of the proposed range and informed the
Commission of the public meetings that were scheduled
e Public Meeting: January 22, 2014
0 There were 26 attendees at the meeting including Commissioners Moreno, Cole and
Rascon.
o Of the general public in attendance, the majority live within a five-mile radius of the park,
some of the public had questions on the Master Plan
e Archery Demonstration/Public Meeting: January 25, 2014
0 There were approximately 45 attendees at the demonstration including Commissioners
Moreno, Cole and Irons
o Mayor Weiers was also in attendance
e Commission Meeting Follow-Up: February 10, 2014
0 The public is very supportive of the range. Of all the comments made via the comment
cards, emails or phone calls/conversation, there has not yet been one negative comment or
opposition in regards to a proposed range.
0 A copy of the comments on the comment cards were provided to the Commissioners.

Mr. Gallagher stated that staff will continue to gather comments from the public and will present the
findings to the Council in the spring.

Chair Portillo inquired about the cost of liability insurance. Mr. Gallagher stated that if an archery group
runs the range, the City would require a minimum $1.0 million Certificate of Insurance.

Ms. Bye stated, in regards to the Master Plan, that by the time funds might be on hand to complete some
of the proposed improvements, the plan may need to be reviewed based on new desires of the public.

[Commissioner Irons entered the meeting.]

Commissioner Cole asked if the park would need special liability coverage for archery. Ms. Bye replied
that it would be included in the overall park coverage. Ms. Bye added that there would be a fence around
the archery range.

Vice Chair Krystek inquired as to how many Glendale residents attended the public meetings. Mr.
Gallagher stated that the sign-in sheets did not ask for resident or non-resident status, only address. Mr.
Gallagher added that most of Glendale’s regional parks are destination parks which pull visitors from
nearby cities. Ms. Bye noted that staff sent out 800 postcards to Glendale residents and also advertised
the public meetings via press release, district newsletters and the City website. Ms. Bye stated that

2



outreach was concentrated on Glendale residents; however, all members of the public were allowed to
attend. Vice Chair Krystek felt that it was important to build the park for Glendale residents specifically.

Commissioner Moreno commented that at first, he did not want the archery range. Commissioner
Moreno explained that at the first public meeting, he saw a family who was also against the range.
Commissioner Moreno then saw the same family at the second public meeting and their children became
very interested in the sport after the demonstration so the parents changed their mind.

Mr. Gallagher noted that comments regarding safety concerns were expressed by some of the
Commissioners. Mr. Gallagher stated that, upon research, archery falls into the same safety categories as
bowling, badminton and table tennis. Mr. Gallagher noted that archers themselves stress the safety aspect
of their sport and are a very responsible group. Mr. Gallagher was unable to find one documented case of
an archery accident at a park or archery range.

Chair Portillo asked if a partner for the range has been identified. Mr. Gallagher stated that there is a
group who might be interested. Mr. Gallagher announced that Cabela’s may be interested in some form as
well.

Chair Portillo noted the archery range at EI Oso Park in Phoenix and wondered if having two archery
ranges within two miles of each other was necessary. Mr. Gallagher stated that EI Oso is a very small and
hard-to-reach range which is not popular with archers. Chair Portillo asked if the City of Phoenix was
contacted regarding the potential range at Heroes Regional Park. Mr. Gallagher replied in the negative.
Chair Portillo asked that Mr. Gallagher reach out to the Phoenix Parks Department regarding any conflict
with the proposed range.

Commissioner Cole stated that she attended both events. Commissioner Cole wondered what the general
public would shoot at if the archery clubs have their own targets. Mr. Gallagher stated that at Paseo Vista
in Chandler, there is a pressed cardboard target at the range for public use; however the archery clubs will
bring their own as well. Mr. Gallagher noted that at El Oso there are also pressed cardboard targets for
the public. Mr. Gallagher stated that there would be some type of targets for public use at the proposed
range. Mr. Bye stated that staff would work with a potential partner regarding equipment needs at the
range.

Commissioner Cole asked if there could be paid advertisement on the fencing around archery range. Mr.
Bye replied in the positive.

Vice Chair Krystek asked where the $50,000 cost of the proposed range would be obtained. Ms. Bye
noted that staff would pursue grants, partnerships, donations and other funding sources. Mr. Strunk
stressed that the directive from Mayor and Council is that there will be no funding from the City.

Commissioner Moreno inquired about an age limit for use of the proposed range. Mr. Gallagher did not
see any age limits posted at the Papago range or at the Chandler range. Mr. Gallagher noted that archery
equipment can be expensive so more than likely it would be adults, teens or older children with their
parents.

VI. TURF AUDIT

Mr. Gregory introduced Mr. Kraus who was to give the Commission a presentation on the Turf Audit and
an implementation plan for improvements to the turf in the parks and facilities. Mr. Gregory stated that

3
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Meeting Date: 3/18/2014

Meeting Type: =~ Workshop
DISCUSSION AND UPDATE RELATED TO PROPERTY LOCATED AT
APPROXIMATELY 91ST AND NORTHERN AVENUES AND THE TOHONO
O’ODHAM NATION APPLICATION FOR TRANSFER OF THE LAND INTO
TRUST FOR THE BENEFIT OF THE TOHONO O’'ODHAM NATION

Presented by: Michael Bailey, City Attorney

Title:

Purpose and Policy Guidance

Staff is providing an update and seeking guidance from Council regarding property located at
approximately 91st and Northern Avenues and the Tohono O’odham Nation application for
transfer of the land into trust for the benefit of the Tohono O’odham Nation.

Background

Staff will provide a brief update to Council regarding the status of the item and receive comment
and direction from the Council.

Previous Related Council Action

On April 7, 2009, the City Council adopted Resolution 4246 authorizing the City Attorney to take
all reasonable, necessary and prudent actions to oppose the Tohono O’odham plan to create a
reservation within Glendale for the purposes of gaming.

On June 3, 2009 the City of Glendale published an Initial Statement of Legal Position.

On June 23, 2009, the City Council adopted Ordinance 2688, an annexation of the land at issue into
the City of Glendale.

Attachments

Resolution No. 4246
Statement of Legal Position

Ordinance No. 2688



RESOLUTION NO. 4246 NEW SERIES

A RESOLUTION OF THE COUNCIL OF THE CITY OF
GLENDALE, MARICOPA COUNTY, ARIZONA, EXPRESSING
THE CITY’S OPPOSITION TO THE CREATION OF AN
INDIAN RESERVATION ON A PARCEL WITHIN THE
GLENDALE MUNICIPAL PLANNING AREA.

WHEREAS, in 2003 the Tohono O’odham Nation, using an unassociated name and
distant mailing address, purchased approximately 134 acres generally located at the southwest
corner of 91% and Northern Avenues (the “Proposed Reservation Land”);

WHEREAS, the Proposed Reservation Land is outside of the Tohono O’odham Nation’s
existing reservation and outside the Tohono O’odham Nation’s aboriginal lands;

WHEREAS, the Proposed Reservation Land is surrounded by the City of Glendale and is
therefore within the exterior boundaries of the City;

WHEREAS, the Tohono O’odham Nation has now submitted an application to the
Bureau of Indian Affairs to have the Proposed Reservation Land taken into trust by the U.S.
Government and held for the benefit of the Tohono O’odham Nation in order for the Nation to
conduct gaming activity on the land;

WHEREAS, the Tohono O’odham Nation has asserted that the transfer of the Proposed
Reservation Land into trust and the creation of an Indian Reservation at this location must be
done by the Secretary of the Department of Interior without his exercising any discretion or
consideration of the factors set forth in duly adopted federal regulations or Bureau of Indian
Affairs rules and guidelines applicable to such requests;

WHEREAS, the Tohono O’odham Nation has asserted that the State of Arizona, the
County of Maricopa, the City of Glendale, any other governmental authority and the community
are precluded from participating in the Secretary of the Interior’s consideration of its application
for the creation of an Indian Reservation on the Proposed Reservation Land,;

WHEREAS, the City believes that the Tohono O’odham Nation’s assertions and the basis
upon which it makes these assertions are incorrect, poor public policy, in violation of the
governmental rights, privileges, and authority of the State of Arizona, the County of Maricopa,
and the City of Glendale, and are contrary to the best interests of the Citizens of the State of
Arizona, the County of Maricopa, and the City of Glendale; and

WHEREAS, the City of Glendale, consistent with the Indian tribes voicing opposition to
the Tohono O’odham Nation’s application, opposes off-reservation gaming, including this
current effort by the Tohono O’odham Nation to establish gaming on the Proposed Reservation
Land, as contrary to the terms of Proposition 202 as presented to the people of the State of
Arizona in 2002 and supported by, among others, the Tohono O’odham Nation.



NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
GLENDALE as follows:

SECTION 1. That the Glendale City Council opposes the Tohono O’odham Nation’s
application filed with the Secretary of the Interior and the Bureau of Indian Affairs to have the
Proposed Reservation Land taken into trust by the U.S. Government.

SECTION 2. That the Glendale City Council opposes the Tohono O’odham Nation’s
application filed with the Secretary of the Interior and the Bureau of Indian Affairs to have the
Proposed Reservation Land approved as land available for gaming.

SECTION 3. That the Glendale City Council directs the City Manager and City Attorney
to take all reasonable, necessary and prudent actions to oppose the Tohono O’odham Nation’s
application filed with the Secretary of the Interior and the Bureau of Indian Affairs in order to
protect the City’s rights and to assure that the best interests of the Citizens of the City of
Glendale, the County of Maricopa, and the State of Arizona are fairly and fully addressed.

PASSED, ADOPTED AND APPROVED by the Mayor and Council of the City of
Glendale, Maricopa County, Arizona, this 7th day of April, 20009.

Elaine M. Scruqgs
MAYOR

ATTEST:

Pamela Hanna
City Clerk (SEAL)

APPROVED AS TO FORM:

Craig Tindall
City Attorney

REVIEWED BY:

Ed Beasley
City Manager
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City of Glendale
Office of the City Attorney

3 June 2009

INITIAL STATEMENT OF LEGAL POSITION

Re: Tohono O’odham Nation s Application for the Department of Interior to Take Into Trust
134.88 Acres of Land near 915 and Northern Avenues, Glendale, Arigona

PREFACE

This position statement sets forth the City of Glendale’s legal position with respect to the Tohono
O’odham Nation’s application (the “Trust Application”) to the Department of Interior requesting that the
Secretary take into trust approximately 135 acres of land within the City’s municipal planning area (the
“Application Land”). The Tohono O’odham Nation (the “Tribe”) submitted the Trust Application for the
purpose of the developing an Indian gaming facility on the Application Land.

While theré are very significant policy issues faced by the State and the affected local governments,
this position statement focuses solely on the legal issues raised by the Trust Application. This statement sets
forth the City’s preliminary assessment of the law relevant to the Trust Application. The City continues to
investigate the facts and evaluate the law pertaining to the Trust Application, and nothing in this statement
shall bind or estop, or operate as a waiver against, the City with respect to its legal arguments. The City’s legal

position may be altered at any time without the necessity of modifying of this position statement.

EXECUTIVE SUMMARY

In 1986, Congress enacted the Gila Bend Reservation Lands Replacement Act (the “Gila Bend Act”
or the “'Act”). Replacement lands were deemed appropriate by Congress because the Tribe had lost some of
their existing reservation land due to flooding behind a dam constructed by the federal government. The land
was propetly flooded in accordance with an easement secured by the United States. Nevertheless, this Act
provided the Tohono O’odham Nation with funds to purchase replacement lands. Under the terms of the
Act, upon request of the Tribe the replacement land was to be taken into trust by the Secretary of the Intetior
for the Tribe’s benefit, effectively creating a new Indian reservation.

The Act imposed several restrictions on the land that could be taken into trust as replacement land.
Among other requirements, the replacement land had to be outside the boundaries of a city or town. Italso

could be composed of only three areas, one of which had to be contiguous to San Lucy Village. San Lucy




Village was created when a settlement of the Tribe was moved from privately-owned land under the tetms of
the federal casement secured by the United States for the flooding.

The Ttibe’s application fails to meet the requirements of the Act in twovrespects. First, the
Application Land is within the corporate limits of the City of Glendale. While the Application Land is under
county jutisdiction, it is completely surrounded by Glendale and is within the exterior boundaries of the city.
Therefore, this land does not qualify as replacement land under the Act.

Additionally, the Application Land is not contiguous with San Lucy Village as required by the Act.
The Tribe has filed two other applications for replacement lands, neither of which pertain to land contiguous
to San Lucy Village. Therefore, this third application must pertain to land contiguous to that community.
The Tribe relies on a pufported waiver of this contiguity requirement issued by the Bureau of Indian Affairs
(“BIA”). The Act did provide the Secretary of the Interior with authority to waive the contiguity
requirement; however, that authority was limited and specific. The BIA, to which the Secretary delegated the
waiver authority, granted the waiver contrary to the provision of the Act. Thetefore, the waiver is illegal and
the Application Land does not comply with the contiguity requirement of the Acf.

Nevertheless, if the waiver were effective, it would make the Tribe’s trust application a discretionary
agency action. The Secretary must exercise his discretion in granting the waiver. Because the discretionary
walver is a necessary pretrequisite for the Tribe’s application to comply with the Act, the taking of the land
into trust is, therefore, discretionary. Any discretionary agency action to secure federal land requires, among
other things, an Environmental Impact Statement under the National Environmental Policy Act (“NEPA”).
The Tribe’s trust application fails to include an Environmental Impact Statement. Consequently, the Tribe’s
trust application is deficient and cannot be granted.

The Tribe’s Trust Application for gaming purposes also must be denied because it fails to meet the
requirements of the federal statute governing Indian gaming. A trust application for gaming purposes must
comply with the Indian Gaming Regulatory Act (“IGRA”). TLand taken into trust for gaming purposes after
October 1988 (“after-acquired land”) requires a determination that the use will not be detrimental to the local
community. It also requites the consent of the Secretary and the governor of the affected state. The Tribe’s
Trust Application has a profound negative effect on the local governments. Additionally, the Governor of
Arizona is statutotily precluded from consenting to gaming on after-acquired land.

To avoid this legal obstruction which is fatal to its Trust Application, the Tribe relies upon IGRA’s
exception for after-acquired land that is part of the settlement of a land claim. Contrary to law, the Tribe
takes the position that the Gila Bend Act constituted the settlement of a land claim. Land clah;ns, however,
are claims as to disputed title or possession of the land. In this instance, there was no claim related to the title
or possession of the former Gila Bend Reservation. That land was held in trust for the Tribe, a fact over
which thete was never a dispute. The United States propetly condemned a flooding easement and had the

necessary right to possession to the extent of the flooding—-a fact that also was never in dispute. Title to or




possession of the land was never at issue and the Gila Bend Act was never intended to settle that type of
dispute. Therefore, the setdement—of~a»land~claim exception to the provision of IGRA requiring
consideration of the local community—something the Tribe desperately seeks to avoid——and the approval of
the Arizona Govetnor—which cannot be granted—is inapplicable. The latter requirement, consent of the
State, cannot be obtained and requires the Secretary to deny the Tribe’s application.

Lastly, Congress lacks the constitutional authority to remove land from the jurisdiction of the State
of Arizona without the State’s consent. The only Constitutional authority granted to the federal government
to take land from state jurisdiction is found in the Enclave Clause. Federalizing land under the Enclave
Clause requites the consent of the State, which was not secured at the time of the Act and has never been
secured with respect to the Tribe’s pending trust application. As a result, the provision of the Act authorizing
the Secretary to take land into trust without the State’s consent is an unconstitutional violation of the Tenth
Amendment, which resetves to the several States all powers which are not delegated to the United States.

The lack of legal authority to grant the Tribe’s request requires that the Tribe’s trust application be denied.

Therefore, the Tribes most recent request for the Secretary to take land into to trust cannot be
granted. The trust application fails to comply with the Gila Bend Act, IGRA, and NEPA, among other
federal law. Moreovert, fhe Ttibe requests that the Secretary to remove land from the State without the State’s
consent, an unconstitutior;a‘l act. The Secretary cannot comply with that request. Therefore, the Tribe’s

application must be denied.
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FACTUAL BACKGROUND

Indian law places a significant weight on history.! As a result, an understanding of the
relevant history leading the Tribe’s Trust Application is critical to the proper legal analysis of this

situation.

A Gila Bend Resetvation Land Replacement Act

Consistent with the authority granted by Congress in the Flood Control Act of 19502 the
Army Cortps of Engineers constructed the Painted Rock Dam across the Gila River. The dam was
completed in 1960 Prior to its completion, the United States repeatedly but unsuccessfully
attémpted to obtain from the Tribe a flowage easement over the land affected by the dam.* As a
result, the United States condemned title to some of the affected non-Indian lands and obtained a
flowage easement for the remaining non-Indian and all Indian land intermittently flooded by the
dam.

During the late 1970’s and early 1980’s, Arizona experienced unusually higﬁ rainfall, each
time resulting in a latge body of standing water behind the Painted Rock Dam.> “[T]he floodwaters
destroyed a 750-acre farm that had been developed at tribal expense and precluded any economic use
of reservation lands” primarily because “deposits of salt cedar (tamarisk) seeds left by the floods
produced thickets so dense that economic use of the land was not feasible.” In 1981, because of the
effect of flooding on the reservation land, the Tribe petitioned Congress “for a new reservation on
lands in the public domain which would be suitable for agriculture.” In response to the Tribe’s
requests, in 1982 Congress directed the Secretary of Interior to conduct a study to find “which lands,
if any, within the Gila Bend Reservation have been rendered unsuitable for agriculture by reason of

the operation of the Painted Rock Dam.”8

! [T|he intricacies and peculiatitics of Indian law deman(d] an appreciation of history.” Velix Frankfurter, Foreword to a
Jurisprudential Symposium in Memory of Felisc S. Coben, 9 RUTGERS L. Riv. 355, 356 (1954).

2 Pub. .. No. 81-516, 64 Stat. 170 (1950).

3 H.R. Rer. No. 851, 99 Cong., 2d Sess. 5 (1986)(“HOUSTE REPORT”)(Attachment 1),
414,

51d,

6 Id. at 5-6.

7Id. at 6 [emphasis added].

8 Pub. L. No. 97-293, § 308, 96 Stat. 1261 (1982)[emphasis added].
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The Secretary’s search for new, federally-owned land for replacement of the Gila Bend
Reservation proved unsuccessful. Thus, in 1986, Congress enacted the Gila Bend Reservation Land
Replacement Act (the “Gila Bend Act”).? The Gila Bend Act required the Tribe to assign “to the
United States all right, title, and interest of the Ttibe in nine thousand eight hundred and eighty acres
of land within the Gila Bend Indian Reservation™ for $30,000,000 for purchase of replacement
lands.!® Rather than arguing with the Tribe over damages to the resetvation land, and regardless of

the merits of the Tribe’s position, Congtess merely purchased all of the Gila Bend Reservation.!!

B. Indian Gaming in Arizona

The Tribe submitted the Trust Application for the purposes of developing an Indian gaming
facility.!? As a result, knowledge of the history of Indian gaming in Arizona is critical to the
Secretary’s consideration of this application.

There are 21 Indian tribes in Arizona. Some of these tribes are in areas that have no viable
gaming opportunities. Others have lands that are close to metropolitan ateas and have developed
significant gaming interests. Tribes with gaming interests have worked closely with the state to
formulate a balance of the public policy and legal issues surrounding gaming and the benefit it brings
to the tribes.

The work toward that balance began on July 1, 1992 when the Arizona Govetnor signed the
legislation that allowed Indian gaming facilities to operate within the State.!> On April 25, 1994,
those statutes were amended to expressly state a well-recognized proposition concerning state
sovereignty and provide unequivocal notice to the federal government of the State’s intention to
maintain jurisdictional control over its tertitory. That amendment stated:

Notwithstanding any other law, this state, through the governor, may enter
into negotiations and execute tribal-state compacts with Indian tribes in this
state pursuant to the Indian gaming regulatory act of 1988 (P.L. 100-497;
102 Stat. 2467; 25 United States Code §§ 2701 through 2721 and 18 United
-States Code §§ 1166 through 1168). Notwithstanding the anthority granted to the
overnor by this subsection, this state specifically reserves all of its rights, as attributes of
ity dnberent sovereignty, recognized by the tenth and cleventh amendments to the United

? Gila Bend Reservation Land Replacement Act, Pub. 1. No. 99-503, 100 Stat. 1798 (1986)(“Gila Bend Act”).

1074, § 4(a).

! Congress subsequently appropriated a total of $34,700,000 to the Tribe under the Gila Bend Act. See Pub. 1. No.100-202
101 Stat. 1329 (1987); Pub. L. No. 100-446 (102 Stat 1774)(1988); Pub. 1. No. 101-121 (103 Stat 701)(1989).

12 Tohono (Y’odham Nation Fee-to-T'rust Application: 134.88 Acres of Land Near 915t and Northern Avenues, dated
January 28, 2009 (hereinafter “Trust Application”).

13 Act effective July 1, 1992, Ch. 286, § 2 (codified at A.R.S. § 5-601(A)).

o
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States Constitntion. 'The governor shall not execute a tribal-state compact
which waives, abrogates or diminishes these rights.!4

In that amendment, the Indian gaming statutes were further modified to specifically state
that “[f]he governor shall not concur in any determination by the United States secretary of the
intetiot that would permit gaming on lands acquired after October 17, 1988”15 The date cited in the
statute was the effective date of the federal Indian Gaming Regulatory Act (“IGRA”).16 As further
discussed below, IGRA prohibited the Secretaty from taking into trust land for gaming purposes
after the October date, which is often referred to as “after-acquired land,” unless that land meets
certain exceptions. One of those exceptions is the concurrence of the state’s governor. The
purpose, therefore, of the April 25, 1994 amendment to the Arizona Indian gaming statutes was to
cleatly exptress that no Indian gaming would be conducted on after-acquired land.?

The Indian gaming statutes were, however, found lacking on some respects. Repeated
attempts to reach a legislative solution to the statute’s deficiency came to naught. Therefore, the
subject of gaming in Arizona was taken up by the Arizona electorate through the initiative process.

Thtee propositions modifying Arizona’s gaming laws wete crafted, and sufficient signatures
of the electorate were gathered to place these propositions on the November 2002 ballot.
Proposition 200 was developed by limited interests and supported by a single tribe, the Colorado
River Indian Community.!$ Proposition 201 would have allowed gaming on existing horse and dog
tracks in Arizona and was forwarded to the voters and supported during the campaign by the
racetrack industry.?? Proposition 202 resulted from extensive negotiations among several interests,
including the Arizona Governor and several Arizona tribes.2? This proposition was publically
suppotted by 17 of the Arizona tribes, including the Tohono O’odham Nation, and became known
as the 17-Tribe Initiative.2!

Moteovet, Atizona law requires that the Secretary of State publish a publicity pamphlet for

each ballot measure that is to be submitted to the voters.?2 The publicity pamphlet must include

14 Act approved by Governor April 25, 1994, Ch. 285, § 2 (codified as amended at AR.S. §§ 5-601(A), (B)).

15 1d.

16 25 U.S.C. § 2701, et seq.

17 Indian gaming conducted on after-acquired land is commonly referred to as “off-reservation gaming.”
18 Pyblicity Pamphlet, 2002 Ballot Propositions, Proposition 200, p. 33 (Attachment 2)(“Prop 200 Pamphlet”).

19 Pyblicity Pamphlet, 2002 Ballot Propositions, Proposition 201, p. 58-64 (Attachment 3)(“Prop 201 Pamphlet”)..
20 Publicity Pamphlet, 2002 Ballot Propositions, Proposition 202, p. 96-7 (Attachment 4)(“Prop 202 Pamphlet”).
2y

2 ARS. §19-123.
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arguments submitted “for” and “against” the proposition.?? In the official publicity pamphlet for
each of the propositions, Governor Jane Hull submitted a statement for each of the proposition’s
publicity pamphlets in which she spoke “for” Proposition 202 and against the others, arguing:

Voting “yes” on Proposition 202 ensures that no new casinos will be built
in the Phoenix metropolitan area and only one in the Tucson area for at
least 23 years. Proposition 202 keeps gaming on Indian Reservations and does not
allow it lo move into onr neighborboods24

Janet Napolitano, former Arizona Attorney General, at the time a candidate and then elected
Governor, and currently Secretary of Homeland Security, also submitted arguments favoring
Proposition 202 and opposing Propositions 200, stating:

Most Arizonans believe casino gaming should be limited to reservations. I
agree . .. Iz [Proposition 202] also prevents the introduction of casino gaming, such as
slot machines, by private operators into our neighborhoods . . . 25

In addition, Arizona Senator John McCain, an original sponsor of the federal act upon which the
Trust Application is based, also wrote in suppoft of Proposition 20226

During the campaigns for these propositions, most of the Arizona Indian tribes, including
the Tohono O’odham Nation, spoke very publicly against Propositions 200 and 201; advocating
- instead for the proposition they sponsored—Proposition 202. Many of the statements on behalf of
the tribes urged support for the Indian gaming proposition on the basis that gaming would then exist
only on existing Indian reservations, out of the cities and towns. In support of their initiative, the 17
tribes published their own media material. For example, one of tribes” documents was entitled “Yes
on 202, The 17-Tribe Indian Self-Relance Initiative, Answers to Common Question.” The format of this
document is question-and-answer and the question: “Does Prop 202 limit the number of tribal
casinos in Arizona?” The answer states: “Yes. In fact, Prop 202 reduces the number of authorized
gaming facilities on tribal land, and limits the number and proximity of facilities each tribe may
operate. Under Prop 202, there will be no additional facilities authorized in Phoenix, and only one
additional facility permitted in Tucson.”?’ In fact, at a Town Hall Meeting in Tucson held on

September 25, 2002, Ned Norris, now Chairman of the Tribe, in speaking against Proposition 201,

2 ARS. §19-124.

2 Prop 200 Pamphlet, p. 40; Prop 201 Pamphlet, p. 65; Prop 202 p. 97 [emphasis added).

2 Prop. 202 Pamphlet, p. 97 [emphasis added].

26 Prop. 202 Pamphlet, p. 98.

21 Yes on 202, The 17-Trebe Indian Self-Reliance Initiative, Answers to Common Question (Attachment 5).

v.060309




atgued that 201 would open gaming into cities and that the citizens of Arizona have,yrepeatedly over
the yeats, expressed their desire to keep gaming on the reservation.?®

On November 5, 2002, Arizona voters approved Proposition 202. Two of the most
important bases for broad public suppott of Proposition 202 were the commitment that Indian
gaming facilitics wopld be limited to the then-existing reservation land. In return, Arizona Indian
tribes were granted exclusivity over gaming in the State.

It is also interesting to note that during 2002, and while the campaigns for the three
propositions were being publicly debated, the Atizona Department of Gaming was negotiating the
State’s cutrent gaming compact with the Tribe. The statements of the State’s and the Tribe’s political
leadership cleatly set the context of this compact—that Indian gaming would remain on existing
reservation land. The duty of good faith that each patty owed to the other required that any intended
Variancé from this context be patt of the negotiations of the compact.?® The Tribe, however,
remained silent with respect to its intentions for the Gila Bend Act. Nonetheless, the Tribe’s
compact was signed on December 4, 2002. Under that compact the Tribe operates its three existing

casinos, two Desert Diamond Casinos neat Tucson and the Golden Ha:san Casino in Why, Arizona.

C. History of Tribe’s Trust Application

The relevant history leading to the Trust Application requires knowledge of the Tribe’s
acquisition of the Application Land. Also critical is an understanding of how the Tribe has interacted
with the affected local community. Considetation of this interaction and its potential impact on the

future development of federal Indian policy is imperative.

1. Tribe’s Purchase of Land

On August 21, 2003, only a few months after the T'ribe’s very public support of Proposition
202 and the signing of its Compact, the Ttibe concluded its purchase of 134.88 acres in the
southwest quadrant of the intersection of 915 and Northern Avenues in the name of a corp/orate
entity apparently formed to disguise the identity of the purchaser. The transaction was conducted

using the name “Rainier Resources, Inc.” Rainier Resources was incorporated on March 12, 2003

2 Arizona Department of Gaming Memorandum, from Ienry Leyva to Rick Pyper, October 2, 2202, re: Town ITall
Meetings (Attachment 6).
2 See Rawlings v. Apodaca, 151 Ariz. 149, 153, (1986)(“I'he essence of thle] duty [of good faith] is that ncither party will act to
impair the right of the other to receive the benefits which flow from their agreement or contractual relationship.”)
30 '['rust Application, Tab 4, Memorandum dated January 28, 2009 from Samuel Daughety, Assistant Attorney General to

- George 'I. Skibine, Assistant Secretary of Indian Affairs, ez al, re: Tohono O’odham Nation Fece-to-1'rust Application:
134.88 Acres of L.and Near 915t and Northern Avenues (hereinafter “T'O AG Memo”).
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and domiciled in the State of Delaware.?! Its mailing address was Seattle, Washington, the address of
its president, Richard J. Busch.32 )

The corporation purposefully had no obvious, ditect connection to the Ttibe. From its
purchase of the Application Land in 2003 until January 2009, when title for the Application Land was
finally transferred in name to the Tohono O’odham Nation,?? the Ttibe held this property with the
intent to convert the Application Land to off-resetvation trust lands in order to develop a casino. All
during that time the Tribe said nothing of its plans. In the meantime, hundreds of millions of dollars
were invested by private and public entities to develop the atea sutrounding the Application Land.
The City of Glendale exercised land-use regulatory authority and taxing authority over the
surrounding'development. Moreover, the City and the State have invested significant amounts of
public funds in the area, including building a $450 million stadium, $200 million arena, and $90
million Major League Baseball spring training facility. All of these public and private investments
were made without any expectation that an Indian reservation with a gaming facility would be created
nearby. Neighborhoods were built nearby; a multi-family housing complex abutting the Application
Land was completed; a public high school was opened across the street from the Application Land,

all while the Ttribe lay in wait with its intentions hidden.3

2. Tribe’s Notice to the City

Despite holding this property for six years with plans to develop it for gaming putposes, it
was not until January 28, 2009 that the Tribe met with Mayor Elaine Scruggs of the City of Glendale.
This was the first contact whatsoever with the City about this proposed development. No
information about the purpose of the meeting was provided to the Mayor priot to ’the meeting.
During that meeting, the Chairman of the Tribe, Ned Nottis, the same Tribal leadet that encouraged

voters to support this Proposition in 2002 to keep gaming on existing reservations and out of the

3t Incorporation Certification of the Delaware Secretary of State (March 12, 2003)(Attachment 7).

2TO AG Memo, Ex. G; Special Warranty Deed from 915t & Northern SWC, 1.1.C to Rainier Resources, Inc., Official
Records of Maricopa County Recorder, No. 20031156746 (Attachment 8).

3 General Warranty Deed from Rainier Resources, Inc. to the Tohono (’odham Nation, Official Records of Maticopa
County Recorder, No. 20090068776 (Attachment 9).

3 Developing plans that severely impact local communities without any communication or coordination with local
communitics appears to be the mode of operation adopted by the 'T'ohono (’odham Nation unlike other Arizona tribes
with land near non-Indian communities. In May 2009, the Tribe informed the Town of Sahuarita, Arizona, a community of
approximately 25,000 located about 15 miles south of Tucson, that it had long been planning to build a privately-owned,
1,500-bed federal maximum secutity prison on the T'own’s border and within 500 fect of a residential development. The
‘I'tibe’s notice to the Town consisted of a mailed an FEnvironmental Assessment with a letter asking the Town for
comments within for two days. Obviously, the Tribe sought no meaningful input from the local community. On the
contrary, the Tribe’s leadership publicly stated that the local community had no input whatsoever into the proposal
regardless of the plans affect on the local, non-Indian community. See Dennis Wagner, Swall Town Resisting Prison on Tribal
Land, T118 ARIZONA RTPUBLIC, May 21, 2009 (Attachment 10).
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neighborhoods, informed the Mayor that the Tribe intended to create Indian trust lands for gaming
purposes on the Application Land—off-reservation and right in the middle of the City’s
neighborhoods. That same day, the Tribe filed its Trust Application with the Secretary. The next
day, the Ttibe held a press conference and announced its intentions to the public.

The Tribe’s announcement of its Trust Application came as a complete shock to the City
and its citizens. Prior to the announcement, the City had no contact or relationship with the Tribe.
The Tribe has no abotiginal lands anywhere close to the City. In fact, the Tribe’s closest land s
approximately 60 miles and an hour and half from this City in Gila Bend, Arizona. The Tribe’s
govetnmental seat is in Sells, Arizona, over 180 miles from the Application Land. Between the
Application Land and Sells are lands held in trust for the Gila River, Fort McDowell, Salt River-Pima
Maticopa, and Ak-Chin tribes. The Tribe’s current casino operations are over 100 miles away, near
Tucson, Arizona. The City has no casinos, racetracks, or other gaming facilities. The Tribe has
never engaged in any dialogue with the City, the school district, the county or the state regarding its
plans, even though converting this urban land into a reservation raises very significant development
issues; such as propetty access, street design and construction, water and sewer service, signage,
building height (which is critical given the existence of the City’s municipal airport in the immediate
area), public safety coordination, or any other matter of concern to the City or other governmental
entities.

The City has given due consideration to the Tribe’s arguments and position as publicly
presented and as reflected in its Trust Application. The City has also met with the Tribe and
considered the vety limited information that the Tribe has been willing to share with the City. In
light of the severe legal and policy consequences of the creation of trust lands, particularly for gaming
purposes, within the City’s Municipal Planning Area, the Glendale City Council adopted its

Resolution opposing the Trust Application on April 7, 2009.35

% Resolution of the City of Glendale, No. 4246 (April 7, 2009)(Attachment 11).
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LEGAL ANALYSIS

The Tribe’s Trust Application is premised on three arguments. First, the Tribe argues its
Trust Application complies with the Gila Bend Act—it does not. Secondly, the Tribe contends that
by its Trust Application the Sectetary is mandated to take the Application Land in trust—the
Sectetaty is not. Lastly, the Tribe asserts that the Gila Bend Act is a settlement of a land claim and,
therefore, it need not seek approval of the Secretary, Arizona’s Governor, or be subject to
consideration of the impact on the local community before conducting gaming on the Application
Land. The Tribe is incorrect; the Act did not settle a land claim.

In the first instance, it is axiomatic that for land to qualify as replacement land under the
Gila Bend Act, it must comply with the several requirements of that law. Moreover, while a trust
application under the Act could be mandatory if the subject land met the Act’s requirement, in this
instance the Tribe relies on a purported waiver of the Act’s requirements in order to contend that the
Trust Application falls within the Act. That waiver is inconsistent with the Act and is illegal. For
that reason, the Application Land cannot be considered for taking into trust under the Act.
Nevertheless, the granting of the waiver was a discretionary act by the Secretary. The Trust
Application, which rests on the discretion waiver, is therefore itself discrétionary.

A discretionaty trust application requires consideration under Department of Interior
regulations.3 Trust applications for gaming purposes are further scrutinized under specific rules
developed by the Department of Interior’s Bureau of Indian Affairs to assure this purpose complies
with the language and intent of the federal law governing Indian gaming. The Tribe demands that its
Trust Application be approved without any reference to or consideration under these regulations and
rules. However, the Ttibe’s desire to foreclose any consideration of the rights, interests, and effects

~upon the other governmental entities and their citizens is without legal basis. The State of Arizona,
the County of Maricopa, the Peotia Unified School District, and the City of Glendale cannot legally
or as a matter of good public policy be excluded from the process of creating an Indian trust land for

a gaming establishment at this location.

36 25 C.F.R. Part 151.
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A, The Trust Application Fails to Comply with the Gila Bend Act

The Gila Bend Act provided the Ttibe with $30 million “for land and water rights
acquisition, economic and community development, and relocation costs.”?? Under the Act, “the
Tribe is authorized to acquire by purchase private lands in an amount not to exceed, in the aggregate
[9,880] acres.”® The Act also states:

The Sectetary, at the request of the Ttibe, shall hold in trust for the benefit
of the Tribe any land which the Tribe acquires pursuant to subsection (c)
which meets the requitements of this subsection. Any land which the
Secretary holds in trust shall be deemed to be a Federal Indian Reservation
for all purposes. Land does not meet the requirements of this subsection if
it is outside the counties of Maticopa, Pinal, and Pima, Arizona, or within
the corporate limits of any city or town. Land meets the requitements of
this subsection only if it constitutes not more than three separate ateas
consisting of contiguous tracts, at least one of which areas shall be
contiguous to San Lucy Village. The Secretary may waive the requitements
set forth in the preceding sentence if he determines that additional areas are
approptiate.’?

As explained below, the Trust Application must be denied because the Application Land is
within the corporate limits of a city, which is specifically prohibited by the Act. Additionally, the
Trust Application is the Tribe’s third such application and none are contiguous to San Lucy Village.
While the Tribe seeks to rely on the Secretary’s purported waiver of this requirement, that waiver is
contrary to the statute and not valid. For that reason, the Tribe’s Trust Application must also be
denied.

1. The Application Land is Within the Boundaries of a City ot Town
The Gila Bend Act states:

The Secretaty, at the request of the Tribe, shall hold in trust for the benefit
of the Tribe any land which the Tribe acquires pursuant to subsection (c)
which meets the requirements of this subsection . . .. [Ljand does not meet the
requirements of this subsection if it is . . . within the corporate limits of any city or town.40

The clear intent of this requirement is to assure that the land taken into trust will not unduly
affect local governments. It is inarguable that Congress sought to restrict the replacement land to

rural areas, comparable to the type of land that the Ttibe sold to the United States.

37 Gila Bend Act, §§ 4(a), 6(a).
3% 1d. § 6(c).

¥ Id. § 6(d).

40 14, [emphasis added).
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The Application Land, howevet, is not rural land and taking this land into trust for the
Tribe’s benefit will unduly affect a local government. The Application Land is “within” the extetior
boundaries of the City of Glendale and does not meet the requirements of the Act. Despite that fact,
the Trust Application states that the land at issue is located “near the City of Glendale.” In reality,
the land is completely encircled by land annexed by the City, thereby making it within the City’s
“corporate limits,” as that term is used in the Act. Reading the phrase “land . . . within the corporate
limits of any city or town” to exclude patcels which are completely encitcled by a city ot town but
which have not been annexed ignores the plain meaning of the words. WEBSIER’S TTIIRD NEW
INTERNATIONAL DICITONARY defines “within” as “on the inside or on the inner side; inside the
bounds of a place or region.”*2 As a result, the Trust Application is not consistent with the common
meaning of the Act’s language.

Additionally, creating Indian trust lands on the Application Land is contrary to the expressed
intent of the Act. While remaining under the jurisdiction of Maricopa County, this land is
surrounded by the City and is within the City’s Municipal Planning Area.#® It has been included in all
of the regional water and wastewater plans that have been developed over decades.# Even though
the land at issue constitutes an unincorporated county island, Arizona law recognizes it as inside the
exterior boundary of the City of Glendale.# No othet municipality has the statutory right to annex
or provide water or wastewatet setvices to the Application Land.

Congtess plainly intended that the replacement land not affect a local government. This
land, however, abuts a new residential multi-family housing development, is within one mile of
hundreds of existing residential homes, and is across the street from a new high school.6 The
proposed development incorporates very large buildings.#7 Itis designed to attract a significant

number of visitors at all hours.* This development will require substantial municipality

A TO AG Memo, p. 7.
42 WEBSTRER’S NEW WORLD EEDITION 962, 698-99 (Victoria Neufeldt, David B. Guralnik eds. 3rd ed 1991).

4 City of Glendale General Plan, Glendale 2025, The Next Step (2002)(as amended) (Attachment 12 (relevant portions
attached)).

4 Maricopa Association of Government 208 Watcer Quality Management Plan - Final, Fig. 4.8 (October 2002)(Attachment
13 (relevant postions attached)).

4 See Flagstaff Vending Co. v. City of Flagstaff, 118 Axiz. 556, 558 (1978)(holding that the City of I'lagstaff’s “corporate limits”
as that term is used in statute means its “cxterior boundary™).

46 See Aetial Map of Application Land (Attachment 14).

47 Project Description, West Valley Resort at Northern Avenue, T'ohono O’odham Nation (Attachment 15).

487
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infrastructure”® Taking the land into trust will preclude the City from addressing any of the issues
these facts raise. The City will lose governmental jurisdiction over the land, leaving its ability to
address any issues and collect for any costs at the Tribe’s discretion. As a result, this proposal has an
enormous affect on the City, which is completely inconsistent with the Act.

The fact is that the Act authorizes the Secretary of Interior to take up to 9,880 acres of
replacement lands into trust. This large amount of land was to replace remote land in southern
Atizona, only a small portion of which was even under agricultural cultivation. That acreage was
limited to three patcels. Congress made clear that the property was to be rural in nature and not in
urban areas. The Act was never intended to provide the Tribe an ability to create off-reservation
trust lands on relatively small parcels of land within municipalities.

Had Congress intended for the Tribe to have relatively small urban parcels taken into trust, it
could have provided that any “unincorporated area” within the listed counties qualify under the Act’s
requirements. Congtess, in fact, has used the term “unincorporated” in similar pieces of legislation.>
In this case, howevet, Congress deliberately and specifically excluded lands “within . . . corporate
litnits” from being taken into trust pursuant to the Gila Bend Act. Along those lines, had Congtress
contemplated the taking of lands in urban areas pursuant to the Act, it surely would have provided
the local planning jurisdiction some viable role and means to have its interests and concerns
éddressed. For instance, in the Totres-Martinez Desert Cahuilla Indians Claims Settlement Act
Congtess authotized the Secretary to acquire trust lands of up to 640 acres within Riverside County,
California.5! That statute states, however, that if these lands are located “within [the| incorporated
boundaties” of a city and a majority of the city’s governing body opposes the land acquisition, then
the trust application must be denied.?2

In contrast the Torres-Martinez Act, the Gila Bend Act contains no comparable language.
Cleatly, Congtess did not intend for the land to which the Gila Bend Act was applicable to be within

the extetior boundary of a city. If it had, Congress would have imposed similar restrictions.

4 Memorandum from Elliot Pollack, Elliot D. Pollack & Company, to Ed Beasley, City Manager, City of Glendale re:
Feconomic Implications of the Proposed Tohono (Yodham West Valley Resort and Casino (February 13, 2009)(Attachment
16).

50 See e.g., Maine Indian Claims Settlement Fund of 1980, 25 U.S.C. § 1724. (1980).

5t 25 U.S.C. § 1778d (2000).

52 74
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2. Land is Not Contiguous to San Lucy Village

As mentioned above, the Gila Bend Act limits the number of parcels to three that can be
taken into trust as replacemcnt land. Additionally, it requires that at least one of the parcels be
contiguous to San Lucy Village. The Act provides that:

Land meets the requirements of this subsection only if it constitutes noz smore
than three separate areas consisting of contiguous tracts, at least one of which
areas shall be contignous 1o San Lucy Village>

On May 31, 2000, the Bureau of Indian Affairs, as the Secretary’s designee,’* issued a letter
purporting to waive the three-area and San Lucy-contiguity requirements (“Waiver Lettet”).55 This
was ostensibly done under the authority granted by the Act which states: “The Secretary may waive
the requirements set forth in the preceding sentence if he determines that additional areas are
appropriate.””¢ That waiver, however, was granted contrary to law and constituted an arbitrary and
capricious act on the part of the Secretary.

The genesis of the Tribe’s request for the above waivers was purpottedly because of
limitations on available land next to San Lucy Village5” The Tribe claimed that it had been unable to
negotiate acceptable terms on a 1,181-acre parcel adjacent to San Lucy Village.?® Based only on that
information, the BIA Regional Director issued the Waiver Letter. That letter purportedly waived the
statutory requirements of the Act such that the Secretary was then permitted to take into trust as

replacement land up to five areas.® It also eliminated the San Lucy-contiguity requirement.®

a. Review of Agency Action

The propriety of a grant or denial of a statutory waiver is a legal question that must be

evaluated under the actval language of the statute and the intent of Congress.s! The U.S. Supreme

53 Gila Bend Act, § 6(d).

5 On April 4, 2000, the Assistant Secretary--Indian Affairs issued a memorandum to the Western Regional Director of the
Bureau of Indian Affairs authorizing the Western Regional Director to conduct the determinations and issue waivers where
appropriate. Memorandum from Kevin Gover, Assistant Secretary—Indian Affaies re: Gila Bend Reservation Lands
Replacement Act (April 4, 2000)(“Gover Memo™)(Attachment 17).

55 Letter from Barry W. Welch, Acting Regional Director, Western Regional Office, Burcau of Indian Affairs (May 31,
2000)(“Welch Letter”)(Attachment 18).

56 T,

SGover Memo, supra 1. 54.

5 Tt should be noted that the Waiver Letter indicated that the 1,180 acres the Tribe was interested in had decreased to 400
acres because of pending sales to other interests. Welch Letter, szpra n. 55, p. 6. Obviously, the property could be
purchased, but no determination of the adequacy of the Tribe’s actual attempts to purchase the property complying with
the Gila Bend Act is reflected in the letter.

5 Welch Letter, supra n. 55, p. 7-8.

60 I,

v See generally, Chevron U.S.A., Ine. v. Natural Resonrces Defense Council, Inc., 467 U.S. 837, 842-44 (1984).
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Court has held that a federal agency’s action is subject to a dual review.? If an agency’s action fails
either level of review, it is invalid.

First, the agency’s action must be consistent with Congressional intent. “[T]he question [is]
whether Congress has directly spoken to the precise question at issue.”® “If the intent of Congress
is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.”® Secondly, if Congressional intent is not clear, the
agency’s action must be permissible under the statute’s language. “[I]f the statute is silent ot
ambiguous with respect to the specific issue, the question . . . is whether the agency’s answer is based

on a permissible construction of the statute.”6>

b. The Waiver is Inconsistent with Congress’s Clear Intent

With respect to Congtessional intent, in this instance the language of the Gila Bend Act is
clear and unambiguous. The Sectetaty, upon the request of the Tribe, could take land into trust only
if it met the Act’s speciﬁé requirements: is within specific counties, is not within the boundaries of a
municipality, is among one of three parcels contiguous to San Lucy.% The Secretary could waive one
of the Act’s specific requitements under certain conditions.5” As a result, the Secretary’s authority td
waive the contiguity requirement is exceedingly natrow and there is no logical way for this authority
to Be propetly exercised unless it is applied to a particular parcel.

The Waiver Letter, however, was neither granted with respect to any specific parcel of land,
nor any trust application, not any anticipated acquisition. It was, instead, merely a non-specific
prospective waiver, apparently applicable to any land the Tribe requested be taken into trust in the
future. Such a waiver is contraty to the language and intent of the Act. |

The legislative histoty of the Act defines the term “appropriate,” stating:

The Committee intends that the term ‘appropriate’ include circumstances in
which the tribe might purchase private lands that, while not entirely
contiguous, are sufficiently close to be reasonably managed as a single
economic ot residential unit.®®

62 Jd.

63 4. at 842.

64 I, at 842-43.

65 I, at 843.

66 Gila Bend Act, § 6(d).
67 14,

68 TTouse REPORT, at 11.
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The BIA, however, made no determination of “appropriateness” when the non-specific waiver was
granted. The “appropriate” requirement of the Act that is mandated in order for a waiver to be valid
was completely ignored. As a result, the Waiver Letter is invalid.

It is impossible for the Secretary to determine whether a waiver is “appropriate” within the
meaning of the Act without, at the very least, knowing the location of a parcel relative to San Lucy
Village or other replacement lands acquired pursuant to the Act. In this instance, the Application
Land 1s distant—more than 50 miles—from San Lucy Village. Thete is no reasonable argument that
the Application Land can be managed with San Lucy Village or with other replacement lands as a
single economic unit.

The Gila Bend Act granted no authority to the Secretary to issue a non-specific waiver of the
Act’s requirements. Rather than complying with the Act’s clear ditective and acting with the bounds
of the authority granted the Secretary, the BIA attempted to rewrite the Act. As a result, the waiver
tssued by the BIA was inconsistent with the Act and contraty to law.

The Trust Application is grounded on the BIA’s illegal waivet, and thetefore must be denied.
The Tribe has submitted two other applications for the Sectetary to take land into trust,® neither of
which is contiguous to San Lucy Village. Contrary to the original language of the Gila Bend Act, this
third application concerns land that is also non-contiguous to San Lucy Village and is far to distant to

be appropriate for waiver of the contiguity requirement.

c. The Waiver Was Not Based on Permissible Statutory Construction

Because the Watver Letter is inconsistent with the unambiguous language of the Gila Bend
Act, it is unlawful. But even if the waiver provision was ambiguous, the Waiver Letter would still be
unlawful as arbitrary and capricious and an abuse of discretion. If the language of a statute is
ambiguous, the second step in the analysis of an agency’s action is to determine whether an agency’s
interpretation of a statute is reasonable and subject to deference.” Courts consider the ambiguous
language of a statute in light of the structure and purpose of the statute and judicial precedent.” An
agency’s action is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with

the law, if the agency “relied on factors which Congtess has not intended it to consider, entirely failed

¥ TO AG Memo, p. 8.

70 See e.g., AFL-CIO ». Chao, 409 F.3d 377, 383, 391 (1D.C. Cir. 2005) (holding that general trust reporting requirements
exceeded the Secretary's authority to require only reporting that is “necessary to prevent citcumvention™ or evasion of the
[l.abor-Management Reporting and Disclosure Act] Title II reporting requirements “in light of the provision’s “language,
stracture, and purpose.”).

4
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to consider an important aspect of the problem, [or] offered an explanation for its decision that runs
counter to the evidence before the agency ... .77

Additionally, in statutory waiver cases, as is at issue here, a determination of
“reasonableness” is based on whether the waiver is granted pursuant to an appropriate standard and

whether the application of the waiver advances the purpose of the statute.” Waiver provisions “are

not a device for repealing a general statutory directive” * and agencies may not act out of unbridled
discretion or whim in granting waivers.”

With respect to the Gila Bend Act, the waiver provision must be read in light of the
structure of that section of the statute. The Act does not instruct the Secretary to hold all lands
acquired with the Replacement Act funds in trust.’ Rather, at the request of the Tribe, the Secretary
is to hold in trust only those lands purchased by the Tribe that meet all the restrictions of the Act.””
The Sectetary can waive only certain requirements. Therefore, in order to grant a valid waiver, the
Secretary must assure that the requested trust land meets the other requirements of the Act.

In this instance, the Tribe asked the BIA to waive statutory requirements for future
unspecified trust applications. By granting the wajver without giving effect to or considering the full
terms of the provision, namely compliance by a specific parcel with all of the requirements of the
land, BIA “relied on factors which Congress has not intended it to consider” and “entirely failed to
consider an important aspect of the problem.”” As a result, the BIA’s Waiver Letter was arbitrary
and capricious. Further, by issuing a blanket, prospective waiver, BIA undercut its and the
Secretaty’s ability to evaluate whether future land-into-trust requests were consistent with the terms
and the purpose of the Act.

Furthermore, the BIA’s waiver was given without adequately considering the purpose of the

Act and, therefore, is invalid because it “entirely failed to consider an important aspect of the

72 Motor V'ehicles Mfrs. Ass’n v. State Farm Muntual Auto. Ins. Co, 463 U.S. 29,43 (1983).

75 See American Trucking Ass’n, Inc. v. Federal Highway Adwin., 51 17.3d 405, 411, 414 (4 Cir. 1995)(upholding the agency’s
determination that they did not have discretion to waive “the entire universe of the intended objects of the particular
statutoty provision”); WAIT Radie ». F.C.C., 418 F.2d 1153, 1159 (ID.C. Cir. 1969) (holding that the I'CC must state the
basts for its denial of waiver).

™ _American Trucking Ass’n., 51 T.3d at 414

75 WAIT Radio, 418 1.2d at 1159.

76 See Gila Bend Act, § 6(d).

7714

78 State Farm, 463 U.S. at 43. 1t should also be noted that in considering the waiver request, the BIA apparently did nothing
mote than accept the findings of a task force created by the Tribe for the purpose of gathering information in support of
the Tribe’s request. Nothing in the Waiver Letter indicates the BIA conducted any independent investigation before
amending Congress” intent. The BIA merely reacted to what is clearly a self-scrving request by the Tribe. Sce, Waiver
Letter, supra, n. 55.
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problem.”” The Gila Bend Act was intended to facilitate replacement of the Gila Bend Reservation
lands with lands that wete suitable for sustained economic use and to promote the economic self-
sufficiency of the Tribe’s San Lucy District.8? Congtress clearly intended the replacement lands to
provide economic and social development opportunities for tribal members residing at San Lucy
Village, and in nearby communities, where 80% of the able-bodied work force was unemployed.®!
The various requirements of the Act define how the Tribe was to develop a “land base” to provide

economic and social development oppottunities for tribal members living in, and near, San Lucy Village.®

That fact is outstandingly clear—Congress limited the Secretary’s authority to waive the San Lucy-
contiguity requirement provided the land was still sufficiently close to San Lucy Village “to be
reasonably managed as a single economic or residential unit.”?

The only “reasonable” waiver of the contiguity requirement would be one that advances
economic and social development of the San Lucy Village population. The Waiver Letter completely
ignores that limitation on the Secretary’s authority and thereby eviscerated a primary intent of the

Act.

d. The Ttibe’s Trust Application Must be Denied

Whether the statute is considered ambiguous or unambiguous, the plain effect of the Waiver
Letter was to rewtite the Gila Bend Act, eliminating entirely the intended requirement that it
maintain the existence and assist with the livelihood of those members living in San Lucy Village.
That effect can be no plainer than it is in the Trust Application, in which it refers to the Act’s
requirements as permitting five areas for trust acquisitions, as if the provisions of BIA’s purported
waiver were grafted into the Act as a Congressional action.? For all these reasons, the Waiver Letter
was not a valid exercise of Secretary’s authority and therefore provides no support for the Trust

Application.

79 State Farm, 463 U.S. at 43.

80 Gila Bend Act, § 2(4).

81 Housn REPORT, at 7.

82 Id. femphasis added]. See also Gila Bend Act, § 4(a), 6(a).
83 House REPORT, at 11.

84 See T'rust Application, p. 1 (citing to the Gila Bend Act and referencing the five-area limitations on acquisitions); see also
TO AG Memorandum, p. 9.
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B. The Trust Application is a Discretionary Taking into Ttust

The Tribe asserts that the Secretary’s taking the Application Land into trust is mandatory.85
This assertion is based on the errant premise that the Application Land meets the requirement of the
Gila Bend Act. Nevertheless, the Tribe’s assertion that the taking of the Application Land is
mandatory is incortect.

Because the Trust Application is—as explained below—discretionary, it must be evaluated
under the Department of Interior regulations for taking lands into trust.8® These regulations require
the Secretary to consider various factors before taking the land into trust or denying the Trust
Application. The Ttibe, howevet, desites to avoid analysis under these regulations because the Trust
Application would have to be denied. |

The language of the statute allowing for land to be taken into trust determines the
discretionary nature of any trust application. The Gila Bend Act states that “[t|he Secretary, at the
request of the tribe, shall hold in trust for the benefit of the tribe any land which the tribe acquires
pursuant to subsection (c) which meets the requirements of this subsection . .. %7 Generally,
statutes stating that the Secretary “shall” accept certain property into trust are treated as mandatory,
provided the proposed acquisition meets any other requirements of the statute.® Therefore, if the
Application Land met the original requirements of the Act, the Trust Application might be
mandatory.

As detailed above, however, the Application Land does not meet the requirements of the
Act. Itis, for one, not contiguous to San Lucy Village as is required by the Act.? In order to avoid
the San Lucy-contiguity requirement of the Act, the Tribe relies on the BIA’s waiver of that
requirement. As explained above, that reliance is misplaced because the waiver is illegal.
Nevertheless, if the waiver were legal, it would change the nature of the Trust Application from

mandatory to discretionary.

85 See Trust Application, pp. 8-14.

86 25 C.F.R. Part 151.

87 Gila Bend Act, § 6(d).

88 See Confederated Salish & Kootenai Tribes v. U.S. ex. rel. Norton, 343 F.3d 1193, 1194-95 (9th Cir. 2003)(provision
“authoriz[ing]” Secretary to take land into trust provided for discretionary, not mandatory, acquisitions); Nevada v. U.S., 221
F.Supp.2d 1241,1246-47 (D. Nev. 2002) (finding that statute which provided that lands purchased with certain funds “shall
be taken into trust” was mandatory, and thus BIA was not required to follow the procedures set forth in 25 C.F.R. § 151.10
for discretionary acquisitions); Charebill Comnty v. U.S., 199 F.Supp.2d 1031, 1033 (D. Nev. 2001)(“Shall is a mandatory term,
indicating the lack of discretion on the part of the Secretary.”); Sault Ste. Marie Tribe of Lake Superior v. U.S., 78 F.Supp.2d
699, 702 (W.D. Mich. 1999).

% Gila Bend Act, § 6(d).
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Setting aside the fact that the Application Land lies within the corporate limits of the City—
which in itself disqualifies the Application Land as a mandatory acquisition under the Act—the Trust
Application is premised on the Secretary’s exercise of discretion in granting the waiver.? Otherwise,
the location of the land in violation of the San Lucy-contiguity requirement would preclude
consideration of the Trust Application. The granting of that waiver, if it were propetly done, would
be discretionary. The Act states that the Secretary “may” waive the requirements if he determines a
waiver is appropriate. The permissive language of the Act’s language after consideration of vatious
factors?! is nothing but an exercise of discretion. Therefore, the Trust Application, which is based
only on a discretionary wavier of the Act’s requirements, is discretionary and not a mandatory trust
application as the Tribe would desire.

A discretionary trust application requires compliance with 25 C.F.R. Part 151. Part 151
establishes the policy and procedures governing the acquisition of land by the United States in trust
stétus for individual Indians and tribes.”? These regulations requite that the Sectetary notify the state
and local governments having jurisdiction over the land to be acquired. These affected government
bodies then have merely thirty days to comment on the potential impacts of any application.9

Under Part 151, the Secretary must consider the following factors when evaluating a request
to take land into trust: '

(a) The existence of statutory authority for the acquisition and any limitations contained in
such authority;

(b) The need of the individual Indian or tribe for additional land;
() The purpose for which the land will be used;

(d) If the land to be acquired is in unrestricted fee status, the impact on the State and its
political subdivisions resulting from the removal of the land from tax rolls;

(¢) Jurisdictional problems and potential conflicts of land use which may atise;

(f) 1If the land to be acquired is in fee status, whether the BIA is equipped to discharge the
additional responsibilities resulting from the acquisition of the land in trust status;

0 See Confederated Salish & Kootenai Tribes, 343 11.3d at 1196 (statutory provision that “authorized” Secretary to make trust
0 A Y proy ‘ creary ;
acquisitions was discretionary, not mandatory; Congress’s use of “shall” in one section and “authorized” in other section
] : . Vs Yy &
made Congtessional inteat plain).

9t"T'he Act was intended to facilitate replacement of the San Lucy teservation lands with lands suitable for sustained
economic use and to promote the economic self-sufficiency of that community. Gila Bend Act, § 2(4). Congress required
that the Secretary take lands into trust on behalf of the Txibe so that the T'ribe might develop a “land base” to provide
cconomic and social development opportunities for tribal members living in, and near, San Lucy Village. TOUSE REPORT,
at 7. When the Tribe sought to alter a Congressional directive by its waiver, the Secretary must have completed a thorough
review of the Trust Application to determine that the Application T.and acquisition fulfilled Congress’ intent. Unless that
réview was completed, granting a waiver of the Act’s would, in addition to other reasons, be invalid.

92 See 25 C.UR. § 151.1.
93 See 25 C.HR. §§ 151.10, 151.11.
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(g) Compliance with the National Iinvironmental Policy Act (“NEPA”) and other
environmental requirements;

(h) The location of the land relative to state boundaries, and its distance from the
boundaries of the tribe’s reservation; and

(i) Whete the land is being acquired for business purposes, the anticipated economic
benefits associated with the proposed use.%

The Ttibe seeks to avoid consideration of its Trust Application under these regulatory
requirements by asserting its application is mandatory. This is because its Trust Application would
unquestionably fail under the regulations to qualify for taking into trust. This would be true even if
the Application Land met the other requirements of the Act.

The Tribe’s desire to avoid regulatory scrutiny and consideration of its Trust Application and
the affect it has on state and local interests is without any legal basis. This Trust Application, if not
found invalid for the othet reasons stated herein, is discretionary and must comply with Part 151
regulations. Moreovet, the Trust Application fails to address important provisions of the required

Part 151 factors. It must, therefore, be denied.

C. Settlement of Land Claim Exception

Congress enacted the Indian Gaming Regulatory Act (“IGRA”) in October 1988. IGRA
prohibits the Department of Intetior from taking land into trust for gaming purposes after the date it
was enacted.?s IGRA does, however, provide certain exceptions to that prohibition (“§ 20
Exceptions”).97 One of the § 20 Exceptions allows “lands taken into trust as part of the settlement
of a land claim” after October 1988 to be taken into trust.®® The Tribe’s Trust Application is
grounded on this patticular § 20 Exception.

The Ttibe asserts that lands acquired under the Gila Bend Act are “lands taken into trust as
part of the settlement of a land claim.” The characterization of the Act as a settlement of land
claims is incorrect. Statutory history, Department of Interior Regulations, and the applicable case law

fail to suppott the Ttibe’s assertion that the Act is a “settlement of a land claim under IGRA.”

94 See 25 CIVR. §§ 151.10 and 151.11.

9525 U.S.C. § 2701.

9625 U.S.C. § 2719(a).

9725 U.S.C. § 2719(b).

9% 25 U.S.C. § 2719(b)(1)(B)().

9 Trust Application, p. 2; TO AG Memo, pp. 14-21.
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1. “Land Claim” Defined

a. Congtessional Use of the Term “Land Claim”

Congtess did not specifically define the term “land claim” as it is used in IGRA. Indian land
claims were, however, well known at the time of IGRA’s enactment. Congress had substantial
experience with Indian land claims and knowledge of the particularities of these types of claims.

That knowledge and experiencé is incorporated into IGRA’s provisions.100

When IGRA was enacted, the term “land claim” referred to the resolution of matters
involving the illegal taking of Indian land. By the late 1970, several tribes had filed litigation based
on Jadian land cessions that were negotiated by the states in violation of the Federal Indian Trade
and Intercourse Act.190 Congress resolved these land claims by passing several acts during the Jate
1970’s through the 1980’s.192 Congress’ use of the term “land claim™ in IGRA at the same time it
was resolving actual Indian land claims clearly establishes the meaning of that term.

Tt is also notable that the Gila Bend Act is absent from the section of the United States Code
entitled “Indian land claim settlements.”'?> While the intent of legislation cannot always be derived
from the placement in the organizational structure of the published Code, Congress’ decision not to
include the Gila Bend Act in the “Indian Land claim settlements” chapter is indicative of the purpose
of the Gila Bend Act. That fact is solidified by the history that gave rise to the legislation, the
Congtessional record of the legislation, and the actual language of the Gila Bend Act, as explained
below.

Furthermore, a review of the laws codified as “Indian land claim settlements” highlights the
fundamental differences between those laws and the Gila Bend Act. The laws codified as “Indian

‘land claim settlements” expressly acknowledge asserted claims that allege an illegal dispossession of

title or taking of possession of their land without any legitimate right.'%* Those laws also require

100 See Beck v. Prupis, 529 U.S. 494, 500-01 (2000)(when Congress uses a word or phrase with a settled meaning at common
law, it 1s presumed to know and adopt that meaning unless the statute indicates otherwise);). See also Neder v. U.S., 527 U.S.
1,21 (1999).

10125 U.S.C. § 177, 23 Stat. 729 (1834)(and subsequent amendment thereto). See Reynold Nebel, Jr., Comment, Resolution of
Eastern Indian Land Claims: A Proposal for Negotiated Settlements, 27 AM. UL.. Ruv. 695, 699, 727 (1978).

102 See e.g., 25 U.S.C. §§ 1701(a) (Rhode Island); 1721(a)(1) Maine); 1741(1) (FFlorida (Miccosukee); § 1751(a) (Connccticut );
1771(1) (Massachusetts); 1772(1) (Florida (Seminole); 1773(2) (Washington); 1775(a)(5) (Connecticut (Mohegan); 1776(b)
(Crow); 1777(@)(1) (Santo Domingo Pueblo); 1778(a) (Torres-Martinez); 1779(8), (12, (14)-(15) (Cherokee, Choctaw and
Chickasaw).

10325 U.S.C,, chap. 19.

104 See 25 U.S.C. §§:
e 1701(a) (Rhode Island - two consolidated actions involving claims to land in the town of Charlestown);

e 1721(a)(1) Maine - claims asserted by tribe for possession of lands allegedly transferred in violation of
Nonintercourse Act);

20
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Congress to affirmatively ratify and confirm the transfers that caused each tribe to be wrongly
dispossessed of its land and require that the tribe waive any furthet claim of title to lands.15

The Gila Bend Act, on the other hand, makes no recognition of dispossession of title or
possession of land without a legitimate right. Nor does the Act requite the Ttibe waive a title claim
to the land. Tt merely required that the Tribe waive potential claims related to “injuries to land.”

There was, in fact, never any disputed ownership ot possession of the T'ribe’s reservation
land,!06 as is necessaty to have constituted a “land claim.” Instead, the Ttibe’s only potential claim, if
any, was that its land had been injured. This is not a “land claim™ and, thetefore, the Gila Bend Act

is not a settlement of a land claim. As a result, the § 20 Exceptions asserted by the Tribe is

e 1741(1) (Florida (Miccosukee) - lawsuit pending concerning possessory claim to certain lands); § 1751(a)

(Connecticut - tribe had civil action pending in which it claimed possession of lands within the town of Ledyard),
e 1771(1) (Massachusctts - pending lawsuit claiming possession of certain lands within the town of Gay [Head);
o 1772(1) (lllorida (Seminole) - pending lawsuit and other claims asscrted but not yet filed involving possessory

claims to lands);

e 1773(2) (Washington - tribe claimed right to ownership of specific tracts of land and rights-of-way, and disputed
intended reservation boundaries);

e 1775(2)(5) (Connecticut (Mohegan) -pending lawsuit by tribe relating to ownership of land);

e 1776(b) (Crow Boundary - settling a dispute over the tribe’s unfavorable reservation boundary resulting from an
crroneous survey by the federal government);

s 1777(2)(1) (Santo Domingo Pueblo) (pending claims by tribe to lands within its aboriginal use area);

®  1778(a) (Torres-Martinex - lawsuits brought by U.S. on behalf of tribe, and by tribe directly, claiming trespass by
water districts on reservation land);

e 1779(8), (12), (14)-(15) (Cherokee, Choctaw and Chickasaw - tribes filed lawsuits against United States
challenging the settlement and use of tribal trust land by non-Indians due to federal government’s mistaken belief
that land belonged to the state; settlement required that teibes forever disclaim all right, title to and interest in
certain lands).

105 Flor example, each of the statutes listed in the previous footnote contains (i) language extinguishing Indian title to the
land wrongfully alienated and (ii) retroactive ratification of the unlawful transfers that caused the tribe to lose posscssion of
the land. Sce 25 U.S.C. §§:

®  1705(a) (ratification of allegedly invalid land transfers, extinguishment of aboriginal title);
e 1723 (“Approval of prior transfers and extinguishment of Indian title and claims of Indians within State of

Maine™);
e 1744(1) (“Approval of prior transfers and extinguishment of claims and aboriginal title involving Florida
Indians”);

e 1772c (same (Florida Seminole));

e 1753(a) (“Ixtinguishment of aboriginal titles and Indian claims; approval and ratification of prior transfers”);

e 1771b (“Approval of prior transfers and extinguishment of aboriginal title and claims of Gay Icad Indians™);

e 1773a (“Resolution of Puyallup tribal land claims™);

e 1775b(d)(2) (“Approval by the United States; extinguishment of claims™);

®  1776¢c (Crow Boundary - same);

e 1777c (Santo Domingo Pueblo — confirmation of reservation boundary, extinguishment of claims to title);

e 1778f (conveyance of permanent easement);

¢ 1779¢ (confirmation of riverbed title, release of all tribal claims to title to and interest in riverbed lands).
106 "T'hat portion of the land at issuc was actually held in trust for the Papago I'ribe of Arizona, the former name of the
Tohono O’odham Nation. See U.S . 7,743 Acres of Land, more or less, Complaint in Condemnation, Casc No. CIV. 3504-
PIHX. (“Reservation Condemnation Case”)(Attachment 19)(The Tribe errantly cites to and includes in its Trust Application
a companion casc, U.S. v 18,866.50 Acres of Land, et al., Case No. CIV. 3586-PHX, filed to condemn nearby land of which
the Tribe had no interest.)
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inapplicable. The Tribe must comply with § 20 of IGRA, which requires consideration of the effect
of the gaming proposal on the local community and the approval of both the Secretary and the

Governor of Arizona.l97

b. Department of Interior’s Definition of the Term “Land Claim”

Although Congtress has not specifically defined the tetm “land claim,” the Department of
Interior has defined that term in duly-adopted regulations. In 2008, the Department adopted
regulations pertaining to its statutory authority to take tribally-owned land into trust for gaming
putposes.!98 These regulations state: '

Land claim means any claim by a tribe concerning the impairment of title or
other real property interest or loss of possession that:

1) Arises under the United States Constitution, Federal common law,
Federal statute or treaty;

2 Is in conflict with the right, or title or other real property interest
claimed by an individual or entity (private, public, or
governmental); and

(3 Hither accrued on or before October 17, 1988, or involves lands
held in trust or restricted fee for the tribe prior to October 17,
1988.100

By definition, a “land claim” for purposes of IGRA § 20 Exceptions is a claim that relates only to the
title of land or loss of possession of land. The term does not incorporate every type of claim related
to land. It does not include such claims as trespass or, most importantly, injury to the land.

Undér the regulatibns, for the Gila Bend Act to qualify as a § 20 Exception for settlement of
a land daim, the Act must have sought to redress the United States’ claim to the land that were in
conflict with the Tribe’s title or possession. At the outset, it should be noted that the Tribe did not
have fee title to any of the land that was the subject of the Gila Bend Act. The Trust Application
cites Congress’ remedial actions related to two areas. As explained below, some members of the
Tribe were tenants at sufferance from land held by private interests. The second area was the Gila
River Reservation. That reservation was, however, held in trust by the United States for the Tribe’s
benefit.

In any event, it was never the case that the Tribe asserted the loss of title ot possession to

land as is required for a “land claim.” Furthermore, there was never any legitimate claim that the

107'T'he Governor of Arizona is statutorily prohibited from approving any gaming proposals on after-acquired land
submitted under § 20 of IGRA. See AR.S. § 6-501(c).

108 §o¢ 73 lied. Reg. 35,579 (June 24, 2008)(codified at 25 C.ER. Past. 292).
10925 C.I'R. § 292.2 |[emphasis added].

[\S]
[§1
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United States did not have the right to use the land as a reservoir for the dam. If the Tribe had any

viable legal claim at all, which it did not, it could only have been with respect to the amount of

compensation paid for the flowage easement

the land.110

an issue addressed below—or for an asserted injury to

In fact, when settling matters by the Gila Bend Act, the United States only required that the
Tribe waive potential claims related to injury to the land.""! These were the only types of potential
claims that Congress recognized. Thus, this Act was not a settlement of an asserted impairment of
title, property interest, or loss of possession——it was not, in fact, ever a land claim.

The Tribe attempts to support its application of a § 20 Exception for a settlement of a land
claim by stating:

“[tthe Department of the Interior plainly was aware that such legal claims
against upstream patties existed, since on June 16, 1986, the Department
testified before Congress that it had ‘filed notice of claims against third
patties upstream of the reservation which it intends to pursue on behalf of
the tribe within three to five years.”!12

These “claims,” however, were against upstream-water users who were allegedly injuring the Tribe’s
water rights through excessive pumping of grbundwater.“»” The Tribe’s attempt to support its Trust
Application with these specitic claims, which themselves were never “land claims,” is improper.

The Tribe also argues that “[r]elief accorded under the settlement of a land claim may be
broad” and that “a land claim need not request the return of land at issue.”!'% While the relief
granted for a settlement of a land claim may be broad, an undetlying basis for the land claim must be
consistent with the regulatory and common law definition of that term. It must, in other words, be
an assertion of a claim upon title.

The Tribe’s desired definition of a “land claim” is exceedingly and unjustifiably broad and
would include any claim that even remotely relates to land whether viably ot not. If the Ttibe’s
definition is accepted, the intended exception for “land claims” would completely swallow any rule to

which it is applied. Under the Ttibe’s definition, a land claim would encompass any citcumstance,

10 The Tribe argues that its Application falls within the § 20 Iixception for land claim settlements because the legislative
history of the Gila Bend Act demonstrates that the tribe “possessed claims with regard to payment of unjust compensation
under thfe] condemnation action,” and that it “could have litigated claims related to both the condemnation action and for
damages to thesc lands resulting from the construction of the Painted Rock and other dams.” Trust Application, p. 19.
According to the Application, the “T'ribe suffered an impairment of its real property interests both through a condemnation
action by the United States in 1964 (which created the flowage casement) and by virtuc of its the loss of usc of 9,880 acres
of land due to major flooding in the late 1970s and easly 1980s.” Trust Application, p. 6 (internal citations omitted).

111 See Gila Bend Act, § 9(a) (1986)(requiring waivers by the I'tibe of claims for injury to land, not for any land title claims).
12TO AG Memo, p. 6.

113 See Flouse Hearing (June 16, 1986).

14 rust Application, p. 19.
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including Congressional recognition of its moral obligation and trust duty for Indian welfare. The
regulatory definition, however, is clear that such claims only encompasses a loss of right, title or
Péssession that is in conflict with the asserted rights of a third party. The regulations do not
incorporate any other circumstances; cettainly not the citcumstances surrounding the Gila Bend Act.
The Act at most addresses the use of the land the Tribe lost as a result of flooding. That loss,
however, had previously been fully compensated and the Ttibe had no actual legal claim.

Because the regulations do not support the Tribe’s assertion of a § 20 Exsception, it argues
that its Trust Application is “grandfathered” such that regulations do not apply. The so-called
“Grandfather Clause” of the new regulations states:

These regulations apply to all requests pursuant to 25 U.S.C. 2719, except:

(a) These regulations do not alter final ageney decisions made
pursuant to 25 U.S.C. 2719 before the date of enactment of
these regulations.

(b) These regulations apply to final agency action taken after the
effective date of these regulations except that these regulations
shall not apply to applicable agency actions when, before the
effective date of these regulations, the Department or the
National Indian Gaming Commission (NIGC) issued a written
opinion regarding the applicability of 25 U.S.C. 2719 for land
to be used for a particular gaming establishment, provided that the
Department or the NIGC retains full discretion to’ qualify,
withdraw, or modify such opinions 25 C.F.R. § 292.26 of the
new regulations, 115

To support their argument, the Tribe first points to a series of memoranda and other
informal correspondence that ultimately resulted in a 1992 Field Solicitor memorandum. In late
1991, the BIA’s local Realty Office had requested confirmation from the Field Solicitor—but not,
importantly, the Central Office of the Office of the Solicitor or the Department of Interior—that
land the Tribe acquired pursuant to the Gila Bend Act would not be subject to IGRA’s prohibition
against gaming on land acquired after 1988.116

In a memorandum dated January 24, 1992, the local Realty Officer wrote to the Field
Solicitor offering an opinion that land acquired under the Gila Bend Act was a settlement of a land
claim."7 The basis for that opinion was that the lands would “replace the Gila Bend Indian

Reservation lands that were destroyed due to the construction and opetation of the Painted Rock

11525 C.IWR. § 292.26 (a)-(b) |emphasis added).
1610 AG Memo, Ex. R
U7 TO AG Memo, Ex. S.
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Dam.”18 "That memorandum also mentions that the Act provides land acquited with the Act’s
proceeds would be “treated as an Indian reservation “for all purposes.””!19 Although neither of these
facts create a viable land claim, on February 10, 1992, the Field Solicitor responded with a singie
paragraph “concurling] in the conclusion reached by the Branch of Real Estate Services.”12 The
Field Solicitor clearly never conducted the appropriate and required legal analysis, and at best the
correspondence is nothing more than an ineffective opinion of an employee unauthorized to render
binding decisions of the Secretaty concetning § 20.

Regardless of the impropriety of the opinion, the Field Solicitor’s memotandum is not a
“final agency action” as is required by the Grandfather Clause.’2! Therefore, the regulations are
applicable to the Tribe’s Trust Application. Perhaps in recognition of this fact, the Trust Application
only asserts paragraph (b) of the Grandfather Clause as a basis for exemption from the regulationi
claiming that it acted in reliance upon the Field Solicitot’s memos.122

Paragraph (b), however, specifically states that it is only applicable to agency opinions
previously issued “for a particular gaming establishment.”'2 The Field Solicitot’s memo, however,
was written for land that the Tribe never actually purchased.’* As a result, paragraph (b) cannot
grandfather the Trust Application; the documents that the Tribe telies upon do not apply to
Application Land.

Moreover, the Department’s regulations also provide that the Depattment or the National
Indian Gaming Commission retains full discretion to qualify, withdraw, ot modify any opinions that
are deemed to fall within the Grandfather Clause.'? Given the very significant effect of the Tribe’s
Trust Application to the State of Arizona, the County of Maricopa, and the City of Glendale, even if
the Grandfather Clause was deemed applicable, the Department would be acting atbitrarily and
capriciously and abusing its discretion if it were not to review the Ttibe’s Trust Application under its

current regulations.126

18 Id, Certainly the lands were never “destroyed” and remained useful to the Tribe’s interests. The Act granted the T'ribe
hunting, fishing, and gathering rights on the land. Gila Bend Act, § 4(b).

19 4

120 7O AG Memo, Ex. T.

121 25 C.I'R. § 292.26(a).

2274

12325 C.F.R. § 292.26(b) [emphasis added].

2470 AG Memo, p. 16.

125 See 25 C.IR. § 292.26(b).

126 Chevron, 467 U.S. at 842-44,
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c.  Judicial Interpretation of the Term “Land Claim”

Two federal decisions have addressed the settlement of a land claim under § 20 of TGRA.127
In these cases, the key determination regarding whethet there was a “land claim” was whether by
distributing funds, Congtess settled a claim to inftingement of a title because the Indian tribe had
been unlawfully deprived of title to or dispossessed of its land.

In Wyandotte Tribe v. National Indian Gaming Commission )8 the court made clear that while a
“land claim’ does not limit such claim to one for the return of land,” it must, nevertheless, “include|]
an assertion of an existing right to the land.”1?? In this lawsuit, the Wyandotte Ttibe brought an
action against the United States for cessations to tribal land located in Kansas City, Kansas. The
Indian Claims Commission (“lCC”) concluded that the tribe did have recognized title to an
undivided one-fifth interest in the land and the tribe had been unlawfully deprived of that title
interest.! The tribe presented title claims that were in conflict with the title claimed by the United
States, which claimed that the ttibe had no title to the land. The ICC awardea the tribe
compensation for the lands that wete ceded.

Despite this ICC’s conclusion, the National Indian Gaming Commission (“NIGC”) decided
that the § 20 Fxception for settlement of a land claim did not apply because there was no “land
claim.” The tribe appealed and the District Court reversed the NIGC agency decision. The District
Court made clear that while a “land claim” could include a monetary remedy and not just the return
of land, there must be “an assertion of an existing right to the land.”131

In Citizens against Casino Gaming in Erie County (“CACGEC”) v. Hogen,'3? the Western District
Court of New York confirmed the holding of Wyandorte!3? In CACGEC, the Seneca Nation
purchased a nine-acre parcel of land within the City of Buffalo, New York with funds that had been
allocated by Congress to assist in resolving past inequities.”!3* NIGC approved the Seneca’s
application to allow gaming under the § 20 Exception for settlement of a land claim and the Tribe

started construction on a casino.135

127 Wyandotte Tribe v. National Indian Gansing Commission, 437 H.Supp.2d 1193, 1208 (D. Kan. 2006); Citizens against Casino
Gaming in Erie County (CACGEC) v. Hogen, 2008 WL 2746566 (W.D.N.Y. July 8, 2008).

126437 E.Supp.2d 1193, 1208 (D. Kan. 2006)
129 14, lemphasis added].

130 Id. at 1198.

131 .

132 2008 WI. 2746566 (W.D.N.Y. July 8, 2008)
133 Id, at ¥12.

13474,

135 Id. at ¥16-17. The Seneca tribe actually began gaming in a temporary facility. Construction on the permanent casino
building was halted during the lawsuit.
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CACGEC, a citizens” group of concerned citizens and business owners near the proposed
casino, appealed. The District Coutt reversed the NIGC’s decision. The court held that the
scttlement of a “land claim” exception was not satisfied because the tribe had no enforceable claim to
the land; rather “[flhe most that can be said is that the agreement, as effectuated by the [Seneca

‘Nation Settlement Act of 1990], remedied the acknowledged unfairness.”36 The court held that the
United States had not infringed upon the Seneca’s title because the Tribe had no such enforceable

rights. Therefore, it had not been unlawfully deprived of title to or dispossessed of its land.

2. Tribe’s Trust Application Does Not Qualify for a § 20 Exception

As stated above, the Gila Bend Act was never intended to settle a dispute claim as to land
title. The Ttibe’s requested damages are only for injury to its trust land.17 The Tribe was never
unlawfully dispossessed of title ot possession of any land. The United States constructed a flood
control project pursuant to Congressional authority and lawfully acquired a flowage easement over
portions of the Gila Bend Reservation. While the Tribe may have lost some use of the trust land,
unlike the facts of the Wyandotte case, the Tribe had no claim to title that was in conflict with the right
of the United States to utilize its pi‘operly—acquired flowage casement. Moreover, the Tribe, as in the
CACGEC case, had no viable land claims. Congtess’ decision to remedy some petceived
“unfairness,” as it chose to do in CACGEC case, is within its prerogative but that decision does not
amount to a land claim.

In this instant matter, the United States had Congressional authority to construct the Painted
Rock Dam and had lawfully acquired a flowage easement over portions of the Gila Bend
Reservation. The Unites States paid the Ttibe just compensation and, therefore, there was no
possessory claim to the lands addreséed by the Gila Bend Act.

In fact, Congress expressly removed any findings from the drafts of the legislation that
might have implied some type of settlement. The original bill reflecting the Act included in the
findings language that reflected a “need to settle prospective O’odham legal claims against the United
States as well as provide alternative lands for the tribe.”% The potential claims asserted by the Tribe
at that time included disputing the amount judicially awarded 20 years prior in the condemnation
actioﬁ, improper taking by the United States of the flowage easement 20 years prior, damages to land

resulting from the Painted Rock Dam, and a breach of trust for failing to prosecute third parties for

136 I, at *16.
137 "F'rust Application, p. 19.

138 [HoUusE REPORT, at 9.
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damages to the land and water resources.’?” The Corps of Engineers and the Department of Interior
disputed the viability of these claims and, in fact, opposed the Act in the House Committee for that
reason.i40

Regardless, none of these potential claims presents a land claim to be settled by the Act.
The final House Report completely rejected findings that might have suggested any such thing. The
Report states:

These findings replace those in the original bill which stressed the need to
settle prospective O’odham legal claims against the United States as well as
to provide alternative lands for the tribe. As such, they did not adequately
reflect the principal purpose of the legislation—to provide suitable
“alternative lands and economic opportunity for the tribe 14!

Thus, cleatly the Act was never intended as a settlement of any type of land claim. To the contrary,
the language of the Act required the Tribe waive only claims related to “injuries to land.”142 The Act,
in fact, has no requitement that the Tribe waive any title claims, which would have necessarily have
been present had this Act been a settlement of a land claim.

All of the Tribe’s claims, as the Corps of Engineers and the Department of Intetior
recognized, were specious. The Tribe, for example, asserts that lands greater than that over which
the flowage easement was taken wete flooded thereby creating a right to additional compensation.
The Tribe premises their Trust Application on an assertion that this claim is a “land claim” qualifying
its Trust Application for a § 20 Exception for settlement of a land claim.'¥ That is a baseless
assertion. As explained above, claims for additional compensation ate not a “land claim” as deﬁned
by the Department of Interior regulations.

Moreover, the Tribe did not have any viable claim for any such compensation. Duting
Senate consideration of the Gila Bend Act, the Corps of Engineers specifically objected to this
assertion—in addition to objecting to the Act as a whole—on the ground that the Tribe “ha[d]
alteady been compensated for the flowage easement in this land in the same manner as all other

landowners in the reservoir.”1* The Corps testified that contrary to the representation that the

B9 14 at7.

10 14, at. 8.

4 Id at 9.

142 Gila Bend Act, § 9(a). The Tribe was also required to waive any claims related to water rights. This provision is not
uncxpected; efforts to scttle water rights issues with the Arizona tribes had been going on for decades.

13 Trust Application, p. 3; TO AG Memo, pp. 2, 14-21. See 25 U.S.C. § 2719.

144 Hearing Before the Senate Select Committee on Indian Affairs, S. Irg. 99-935 (July 23, 1986)(Statement of Lieutenant
Colonel Norman 1. Jackson, Deputy Commander, Los Angeles District) (“SENATE HEARING™).
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flooding on the Reservation was greater than anticipated, it was actually less than authorized. As a
result, the Tribe was compensated in full and due no further amount.'5

Therefore thete is no justification for the Tribe’s assertion of a settlement of a land claim
based on the Painted Rock Dam caused flooding to occur over an area larger than that taken by the
easement. The fact is that the flowage easement that was secured through the condemnation action
included approximately 7,700 actes of the Gila Bend Reservation;46 for which the United States paid
the Tribe $130,000.147 Although some of the non-Indian landowners complained that the affected

area was actually larger than the flowage easement, the Corps of Engineer’s estimate of the affected

45 Statement of Lieutenant Colonel Norman 1. Jackson, Deputy Commander, Los Angeles District:

The Department of the Atmy opposes the enactment of S. 2105 for the reason that the Papago Tribe of Arizona
has been compensated for the acquisition of the flowage casement and any damages which result from the operation
of Painted Rock Dam.

For Painted Rock Dam, Congress authorized construction of the dam “substantially in accordance with the
recommendations of the Chicf of Engineers” in the House Document which states that it shall be “generally in
accordance with the plan of the district engineer” and with “such modifications thereof as in the discretion of the
Chicef of engineers may be advisable.” The dam, as finally designed and constructed, has been operated in
furtherance of the congressionally mandated project purpose. The Reservoir Regulation Manual for the project sets
for the three methods for operating the dam. Two of these methods involve fixed operation schedules for the dam,
one of which is substantially similar to that in the ITouse Document for the project. However, these schedules are
designed for controlling the standard project flood — that is to say, the largest flood anticipated given poor ground
conditions. The manual specifically states that the Corps may operate the dam on a prediction basis during floods that are smaller
than the standard project flood in order to maximize flood control benefits.

Operation on a prediction basis cstablishes the rate of release of floodwaters from the dam based on upstream and
downstream conditions including prior and forecasted rainfall and runoft, ground conditions, current reservoir
storage, conditions at upstream dams, the status of dams on the Colorado River, and the relationship between
reservoir releases and downstream damages. Unlike a fixed operation schedule which provides a fixed rate of
release for specific water clevations in the reservoir, the prediction basis provides greater flood control benefits for
floods that are smaller than the standard project flood.

All the floods that have occurred at the project since its construction bave been smaller than the standard project flood and the Corps of
engineers has operated the dam on a prediction basis pursnant to the manmnal.

The issue of whether the Corps of Engincers may properly operate Painted Rock Dam on 2 prediction method
rather than in accordance with the fixed schedule method set forth in the House Document for the project is the
subject of two cases currently peading with non-Indian owners of other lands in the reservoir. One case is pending
in the U.S. District Court in Arizona. The other case is before the U.S. Claims Court. The Department of Justice
believes that these cases will be resolved in favor of the United States and will confirm the right of the Corps of
Engincers to operate the dam on the prediction method without the payment of additional compensation to the owners of land
within the flowage easement area of the reservoir.

In summary, the Department of the Army opposes S. 2105 becausc the Papago Ttribe has already been
compensated for the flowage easement in its land in the same manner as all other landowners in the reservoir. The
Corps of Engincers has operated the dam within the scope of its flowage casement and applicable law. No further
compensation is due the Papago Tribe because of the construction and operation of Painted Rock Dam.
SENATE FIEARING. [emphasis added].
146 HoOUSE REPORT, at 5.
7 See Id. (“Having failed to reach agreement on cither an casement or acquisition of relocation lands, the United States on
January 3, 1961, initiated an eminent domain proceeding in federal district court to obtain a flowage casement. In
Novembet, 1964, the coust granted an casement giving the United States the perpetual right to occasionally overflow, flood
and submerge 7,723.82 acres of the reservation (75 percent of the total acreage) and all structures on the land, as well as to
prohibit the use of the land for human habitation. (f.ands at lower elevations that would be inundated at least once every

five years were acquired in fee.) Compensation in the amount of $130,000 was paid to the Burean of Indian Affairs on
behalf of the [Tribe[”).
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land, which was used to establish the extent of the flowage casement, was subsequently upheld by the
Ninth Circuit and compensation paid according to that estimate was deemed legally appropriate.!4

The Corps of Engineer’s position was later found by the courts to be exactly correct. In
Pierce v. United States,'* non-Indian landowners sued the United States asserting that the Painted Rock
Dam “caused the flood waters to back up and effectively submerge large patts of [their] land” and
“that the easement did not permit the type of flooding that occurred here.”150 They claimed
entitlement to further damages because the government “deviate[d] from the recommended water
discharge schedule” and thus “not with the scope of the [FFlood Control Act].”15! The Ninth Circuit
Coutt of Appeals rejected that claim, holding instead that “the Government’s decision to deviate
from the discharge schedule was for the purpose of enhancing its capacity to control flood watets
[and] therefore, were integrally related to the flood control putpose of the statute authorizing the
dam.”152 |

Therefore, the United States was never liable for further damages ot the payment of
compensation as a result of the flooding notwithstanding the assertion of the Ttibe in its Trust
Application. Still, even if the Tribe had such a claim, that type of claim is not a “land claim” for
purposes of a § 20 Exception to IGRA prohibition on gaming on aftet-acquired land.

Lastly, a portion of the flowage easement prohibited human habitation.!$* One of the
Tribe’s settlements, Sil Murk Village, was located within the uninhabitable area. Sil Murk Village was
not part of the trust land held by the United States for the Gila Bend Indian Reservation. It was not,
therefore, part of the land that was addressed by the Gila Bend Act and was never part of the

replacement land.13* It is therefore, irrelevant to the Trust Application.

148 In Pierce v. U.S., 650 17.2d 202 (9th Cir. 1981), non-Indian landowners brought suit against the government claiming that
operation of the Painted Rock Dam “caused the flood waters to back up and cffectively submerge large parts of [their]
land” and although the government acquired a flowage casement, the appellants contended “that the easement did not
permit the type of flooding that occurred here.” I4. at 203. They claimed entitlement to further damages because the
government “deviate[d] from the recommended water discharge schedule” and thus “not with the scope of the [Flood
Control Act].” Id. at 204. The Ninth Circuit rejected this claim and held that “the Government’s decision to deviate from
the discharge schedule was for the purposc of enhancing its capacity to control flood waters [and] therefore, were integrally
related to the flood control purposc of the statute authorizing the dam.” Id. at 205. Thercfore, the government was not
liable for further damages or the payment of compensation because the operation of the dam was within the authorization
of the I'lood Control Act.

149650 F.2d 202 (9th Cir. 1981).

150 I, at 203.

11 Jd. at 204.

152 1. at 205.

153 Declaration of T'aking, Reservation Condemnation Case, mpra. n. 106 (“Declaration”)(Attachment 19).

15¢ Gila Bend Act, § 2(1)(“Section 308 of Public Law 97-293 ‘96 Stat. 1282’ authorizes the Secretary of the Interior to
exchange certain agricultural lands of the Gilo Bend Indian Reservation . . ), § 4(a)(“If the tribe assigns to the United States all
right, title, and interest of the Tribe in nine thousand eight hundred and eighty acres of land within the Gila Bend Indian
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In any event, the disposition of Sil Murk Village provides no basis for a § 20 Exception for
settlement of a land claim. In 1964, Congress authorized the Sectetary of Intetior to receive and hold
in trust for the Tribe $269,500 to be paid by the Cotps of Engineers for relocation of Sil Murk
Village (the “Sil Murk Village Act”).1% "The legislative history of the Sil Murk Village Act explains its
necessity:

By Executive Order 1090 dated June 17, 1909, the boundaries of the Indian
reservation were realined [sic] and certain lands returned to the public
domain, including the lands undetlying Sil Murk Village. Thereafter these
lands wete acquired by private interests and were considered a pottion of
the Gila Ranch Corps. land holdings. While the inhabitants of the village
were never forced to vacate these lands by the owners, theit occupancy was
considered to have been mertely that of tenants-at-sufferance. On March
23, 1961, the United States filed a ‘declaration of taking’ in condemnation
proceedings for acquisition of a comprehensive flowage easement over the
lands of the Gila River Ranch Corps., which encompassed the lands of Sil
Murk Village. Theteafter, on March 27, 1961, the Gila River Ranch Cotps.,
by two deeds, quitclaimed to the Papago Tribe the lands undetlying Sil
Murk Village and the tribal cemetety; these conveyances are subject to the

rights of the United States previously acquired by the aforesaid
condemnation proceedings.!56

This legislation is clear that the land upon which Sil Murk Village was located was not part of
the Gila Bend Reservation. The Village was located on land owned by the Gila Ranch Cotp, a
private entity. Unlike the Gila Reservation land, it was not held in trust for the benefit of the Tribe.
As the Act states, the Village inhabitants were merely tenants at sufferance!? on this land. With the
filing of the Declaration of Taking, title immediately vested with the United States.!® Therefore,
while the land was in private ownership, the United States took the flowage easement that precluded
habitation of the Village. After the Declaration was filed, the ptivate landowner transferred its title to

the Tribe. The Tribe took this title subject to the United States’ easement, which precluded

Reservation . . ), § 9(@)(“"T'he Secretary shall be required to carry out the obligations of this Act oaly if within one year after
the enactment of this Act the Tribe executes a waiver and release in a manner satisfactory to the Secretary of any and all
claims of water rights or injuries to land or water rights (including rights to both surface and ground water) with respect to
the lands of the Gila Bead Indian Reservation from time immemorial to the date of the execution by the I'ribe of such a
waiver.)

155 Pub. L. No. 88-462 (1964).

156 [LR. REp. NoO. 1352, 88t Cong. 2d Sess. 4-5 (1964).

157 “Since a tenant at sufferance is a wrongdoct, and in possession as a result of the landowner’s laches or neglect, the
tenant has no term, and no estate or title, but only a naked possession without right, and wrongfully held. A tenant at

is entitled to resume possession, and the tenant is entitled to quit, at any time without notice. Additionally, a tenant at
suffcrance has no estate that can be granted by him or her to a third person, and one who enters on land pursuant to a lease
or assignment from such tenant is a disseisor, and is liable in trespass, at the option of the landowner.” 52 C.).S. Landlord
& Tenant § 282 (2009).

155 40 U.S.C. § 1314(b).
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habitation by the Ttibe’s tenants at sufferance.’® In other words, the Tribe took the land without
the right of the Village to continue at its location.

In light of the easement, the Tribe and its inhabitants had no legal claim to continued use of
the Sil Murk Village land for habitation. The Sil Murk Village Act could not, therefore, be a
settlement of a land claim because there was no legitimate legal claim.

Accordingly, the Gila Bend Act was never a settlement of land claim. Thus, the Trust
Application does not qualify as a § 20 Exception for a land claim settlement. In order to conduct
gaming on the Application Land, the Tribe would have to satisfy one of the other § 20 Exceptions,
which it cannot do. Facts justifying one of the other § 20 Exceptions for an initial reservation of a
newly recognized teibe or for restoration lands are not present.é®

Therefore, the Tribe could only look to the general exception for after-acquired land—
assuming that the Application Land met the requirements of the Act. That exception would require
that the Tribe satisfy the two requirements: (1) A determination by the Secretary that the gaming
facility would not be detriment to the local community; and (2) the consent of the Governor of
Arizona.l®! Arizona’s Governor, howevet, is statutorily required to deny any concurrence with off-
reservation gaming on after-acquired land.'$? Because any consideration of the effect of the Trust
Application on the local community will demonstrate a clear detriment and because the Governor

cannot by law approve of the § 20 Exception for after-acquired land, the Trust Application must be
denied.

D. Constitutionality of Taking Land Into Ttust for the Benefit of an Indian T'ribe

The federal government’s taking of land into trust for Indian tribes and removing it from
state and local control cteates several issues. Land taken into trust becomes “Indian country” and is
not subject to state and local taxation. Clear congressional authorization can provide for state and
local taxation, but generally the land is removed from the local property tax rolls decreasing state and
local revenues.'®® Nevertheless, the local government is most often left with providing services to

the trust land ot as a result of activity on that land. Federal regulations also attempt to exempt trust

159 Declaration, supra. n. 153.
160 See 25 USC § 2719(b)(1)(B).
16125 U.S.C. § 2719(b)(1).

162 AR.S. § 5-601(C).

165 F.g., Cass Connty v. Leech Lake Bank of Chippewa Indians, 524 U.S. 103, 110 (1998); County of Yakima v. Confederated Tribes and
Bands of Yakima Indian Nation, 502 U.S. 251, 258 (1992). '
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land from state and local land use regulation.!®* In addition to lost revenue and diminished control
over land use, the state’s civil and criminal jurisdiction may be significantly compromised where tribal
land or members are involved.15 And, undet certain conditions, tribes may conduct gaming on trust
land under IGRA, an activity that creates several significant associated issues.'% ‘The proliferation of
Indian gaming since IGRA was enacted has resulted in substantially increased burdens on states and
local communities.

It must be recognized that there are over 562 federally-recognized Indian tribes.16” Several
tribal acknowledgment petitions are pending at the BIA.1% The number of tribes seeking to secure
trust land for whatever purpose makes the issue of creating new Indian reservation or trust lands a
growing and highly-controversial issue. Currently, the federal government is improperly seeking to
increase tribal land at the expense of the states' territorial boundaries. Without the states' consent,

this is unconstitutional.

1L Congtressional Authority to Create a Federal Enclave is Limited

The Constitution provides the federal government only 1ifnited ability to reduce the land
under control of the states. Under the Enclave Clause,'® congressional power is limited to
establishing a federal “enclave,” land over which the federal government exercises “exclusive
/ jurisdiction,” to that needed for “the erection of forts, magazines, arsenals, dock-yards, and other
needful Buildings . . . .77 Even then, the land cannot be taken into federal jurisdiction without first
obtaining the affected State's consent.’?! No other provision of the Constitution provides the federal
government the authority to take land from state jutisdiction.!”2

Various courts, including the Supreme Court, have described “Indian country” and Indian

164 25 C.I.R. § 1.4 (2003).

165 Compare U.S. v. Stands, 105 ¥.3d. 1565 (8th Cir. 1997) with U.S. ». Roberrs, 185 F.3d 1125, 1131-32 (10th Cir. 1999).

166 25 1J.8.C. § 2703(4).

167 Indian Entities Recognized and Eligible To Receive Services From the United States Burcau of Indian Affairs; Notice,
73 I'.R. 18,553 (2008).

168 Department of Interior, Burcau of Indian Affairs Report, Status Summary of Acknowledgement Cases (September 22, 2008),
<www.doi.gov/bia/docs/ ofa/admin_docs/Status_Summary_092208.pdf> [Last visited May 30, 2009](Attachment 21).

19 U.S. Const. art. I, § 8 (“T'o exercise exclusive legislation in all cases whatsocver, over such District (not exceeding ten
miles squarc) as may, by cession of particular states, and the acceptance of Congress, become the scat of the government of
the United States, and to exercise like authority over all places purchased by the consent of the legislature of the state in
which the same shall be, for the erection of forts, magazines, arsenals, dockyards, and other needful buildings . . . .”)

170 T4,
171 4.

172 S¢e also U.S. Const. art. IV, § 3 (cxpressly prohibiting the “involuntary reduction” of the State's sovereign territory in the
creation of the new state.)
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reservations as federal enclaves.'” The creation of these enclaves requires the consent of the
affected state. Our federal system was created upon the premise of the dual state and federal
sovereignty. The lack of Constitutional authority to reduce state jurisdiction reflects the founders'
respect for the territorial jurisdiction and integrity of the states as a fundamental aspect of theit
sovereignty. As the annals of the Constitutional convention reflect, delegates proposed and
eventually adopted the Enclave Clause in the interest of safeguarding our nation's then?un.ique system
of federalism.1” To this end, the Enclave Clause grants Congress the right of exclusive legislative
power over federal enclaves as prophylactic against undue state interference with the affairs of the
federal government.'”> Yet, ever sensitive to the risk of granting the federal government unchecked
power, the founders limited and balanced this grant of power by requiting state consent to the
federal acquisition of land for an enclave.17¢

The federal government lacks Constitutional authority to take land from the states without
the state’s consent. "This would include taking land into trust for Indian tribes outside an original
Indian reservation created prior to statehood without the consent of fhe state. Such acquisitions
transform the land into “Indian country” under federal law and thereby divest the states of their

rightful sovereignty over the land.177

173 See U.S. v. Antelope, 430 U.S. 641, 648 0.9 (1977); U.S. v. Goodface, 835 F.2d 1233, 1237, 1. 5 (8th Cir. 1987)(stating that
the phrase ““within the exclusive jurisdiction of the United States” in 18 U.S.C. 1153 refers to the law in force in federal
enclaves, including Indian country.”); US. ». Mareyes, 557 I.2d 1361, 1364 (9 Cir. 1997); U.S. v. Sloan, 939 F.2d 499, 501(7h
Cir. 1991), cert denied, 502 U.S. 1060 (1992)(tax code imposes taxes upon U.S. citizens through the nation not just in federal
enclaves “such as ... Indian reservations”). Notwithstanding this fact, the First Circuit rejected an argument that taking trust
lands for Indian tribes violates the Iinclave Clause. Carvieri v. Kemprhorne, 497 F.3d 15, 40 (15t Cir. 2007), rev. on other grounds,
Carcieri v. Salagar, __ U.S. __, 129 S.Ct. 1058 (2009). That Court found that the Enclave Clause is inapplicable because the
taking of land into trust by the federal government for the benefit of an Indian tribe is not onc of the Clauses’s enumerated
permissible actions. ‘The court also dismissed the assertion that taking land into trust by the federal government is an
Enclave Clause violation because there is some sharing of jurisdictional authority between state and federal governments.
Id. citing Surplus Trading Co. v. Cook, 281 U.S. 647, 651 (1930)(“[Thje Supreme Court offered an Indian reservation as a
“typical illustration” of federally owned land that is not a federal enclave because state civil and criminal laws may still have
partial application thereon.”). The Iirst Circuit seliance on Swsplus Trading is a gross error. That case was decided well
before the Indian Reorganization Act of 1934, which created the notion of Indian trust lands, and presented other facts
rendering the court’s premises unsupportable. And, the fact that States retain some jurisdiction over some matters in
“Indian country” does climinate the protection that the Finclave Clause provides to the territorial integrity of the states.

74 Commeonwealth of Va. v. Reno, 955 E.Supp. 571, 577 (E.D. Va. 1997) vacated on other grounds, Commonwealthy of Va. v. Reno, 122
17.3d 1060 (4th Cir. 1997).

175 I

176 As James Madison noted, many delegates expressed concern that Congress' exclusive legislation over federal enclaves
would provide it with the means to “enslave any particular state by buying up its territory, and that the strongholds
proposed would be a means of awing the State into an undue obedicnce to the [national] government.” James Madison, 2
Debates in the ederal Convention, 513 (quoting libridge Gerry of Massachusetts). Ultimately, the delegates’ apprchension
about excessive federal power was allayed by requiring the national government to obtain the states' express consent to
acquire and employ state property for federal purposes. Id.

77 ULS. v Roberts, 185 T.3d 1125, 1131 cert. denied, 529 U.S. 1108 (2000) (L'enth Cir. 1999); U.S. o John, 437 U.S. 634, 648-649
(1978); Oklahoma Tax Conm'n v. Citizen Band of Potawatouri Indian Tribe, 498 U.S. 505, 511 (1991). Federal property acquired
under the powers found in the Constitution’s Property Clause, U.S. Const. art. IV, §. 3, arc generally subject to state laws
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2. Congtress Lacks Constitutional Authority Without State Consent

The Constitution created a federal government with only specifically enumerated powers.!7
Under the Tenth Amendment:

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, ate reserved to the States respectively, or to
the people)”

The powets delegated to the federal government and those reserved to the states are
mutually exclusive.!8 Therefore, all fedetal statutes must be grounded upon a power enumerated in
Article T of the Constitution.!8! If the Congressional act lacks Article I authority, then the federal
government has invaded the province of the states’ reserved powers.182

James Madison wrote during the process by which the various states ratified the
Constitution, that “[the powers delegated by the proposed Constitution to the federal government
are few and defined. Those which are to remain in the state governments are numerous and
indefinite.”1# The United States Supreme Court has also stated:

Just as the sepatation and independence of the coordinate branches of the
federal Government setves to prevent the accumulation of excessive power
in any one branch, a healthy balance of power between the States and the ederal

except to the extent they are contrary to federal law. See, e.g., Kigppe v. New Mexico, 426 U.S. 529 (1976). When acquisitions
are made by taking land into trust for Indian tribes, thereby creating “Indian country,” the federal government’s position s
that state jurisdiction is preempted. "I'his is based on the notion of “‘semi-independent position” of Indian tribes [which
gives] rise to two independent but related bartiers to the assertion of state regulatory authority over tribal rescrvations and
members.” White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 142-143 (1980). 1o White Mosuntain Apache, the Supreme
Court explained the two barriers are that such authority may be pre-empted by federal law and such authority may infringe
upon the “right of reservation Indians to make their own laws and be ruled by them.” Id. While the court was referring to
Indian reservations and not trust land, the federal government would expand that to all Indian Country such that the
preemption is a profound displacement of state authority. The application of this federal preemption” and related barriers
to state regulation on any newly-acquired land for Indians has significant and immediate ramifications for a state’s authority
over that land. One of the carliest Supreme Court cases stated that “the laws of |a state] can have no force” within
reservation boundaries. Worcester v. Georgia, 31 U.S. (6 Pet)) 515 (1832); See also Williams v. Lee, 358 U.S. 217,219 (1959).
Recent Supreme Coutt cases continue to presume that state jurisdiction over Indian country is automatically diminished.
Alaska v. Native Village of Venetie Tribal Government, 522 U.S 520 (“Generally speaking, primary jurisdiction over land that is
Indian country rests with the Federal Government and the Indian tribe inhabiting it, and not with the States”); McClanahan
v. Arizona State Tase Commission, 411 U.S. 164, 172 (1973). Generally, absent the tribe's consent or an express congressional
authorization, a state cannot exercise certain criminal or civil jurisdiction in Indian country. See 25 U.S.C. §§ 1321, 1322;
McClanahan, 411 U.S. at 171-72, (1973). As to regulatory matters, the federal courts apply a complex balancing test to
determine if the statc's interests in regulating a matter outweigh the federal government's interest in tribal self-government.
White Mountain Apache Tribe v. Bracker, 448 U.S. at 144-5; Mascalero Apache Tribe v. Jones, 411 U.S. 145, 148 (1973).

178 .S, Const., art. 1, § 8.

179 .S, Const., amend. X.

180 Sge New York v. ULS., 505 U.S. 144 (1992)(“If a power is dclegated to Congress in the Constitution, the Tenth
Amendment cxpressly disclaims any reservation of that power to the States. .. .”)

181 14, at 155.
18274
183 THT I'EDERALIST NO. 45, pp. 292 - 293 (J. Madison)(C. Rossiter, ed. 1961).
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Government will veduce the risk of tyranny and abuse from either front. '8
With the exception of the Fnclave Clause, the federal government lacks any Constitutional
authority to impinge upon state sovereignty by removing land from a state’s jurisdiction. Any
removal, therefore, is a violation of the Tenth Amendment, which limits the powers of the federal
government to those specifically enumerated in the Constitution. Consequently, any law that

ostensibly allows the federal government to remove land from a state is unconstitutional.

a. Section 6(d) of the Gila Bend Act is Unconstitutional

In this matter, the Trust Application relies upon § 6(d) of the Gila Bend Act, which states:

The Secretary, at the request of the Ttibe, shall hold in trust for the benefit
of the Tribe any land which the Tribe acquires pursuant to subsection (c)
which meets the requirements of this subsection. Any land which the
Secretary holds in trust shall be deemed to be a Federal Indian Reservation
for all putposes.18

This section of the Act, however, diminishes and infringes on the inherent sovereign rights
of the states because it provides the federal government with authority that is not granted to
Congtess by the Constitution. The Act’s trust provision impermissibly expands the federal
government’s Constitutional powers. Nowhere in the Constitution is found authority for Congress
to take land into trust at the expense of state sovereignty. Consequently, Congress cannot delegate
any such authority to the Secretary.

Tt is axiomatic that Congress cannot unilaterally expand its authority, or the authority of any
other branch of the federal government, with respect to the states. As the Supreme Court noted,
“[s]tates are not mere political subdivisions of the United States . . . . The Constitution instead leaves
to the several States a residuary and inviolable sovereignty, reserved explicitly to the States by the
Tenth Amendment.”1% Congress cannot infringe upon the rights retained by the states under the
Tenth Amendment.

The Gila Bend Act impinges upon state sovercignty because it constitutes a limitless

184 .S, v Lopez, 514 U.S. 549, 552 (1995), quoting Gregory v. Asheroft, 501 U.S. 452, 458 (1991)[emphasis added].

185 Gila Bend Act, § 5(d).

186 New York, 505 U.S. at 156-57 (“’I'hc Tenth Amendment likewise restrains the power of Congress, but this limit is not
derived from the text of the Tenth Amendment itself, which, as we have discussed, is essentially a tautology. Instead, the
Tenth Amendment confirms that the power of the Federal Government is subject to limits that may, in a given instance,
reserve power to the States. The Tenth Amendment thus directs us to determine, as in this case, whether an incident of
state sovereignty is protected by a limitation on an Article I power. The benefits of this federal structure have been
extensively cataloged elsewhere,, but they need not concern us here. Our task would be the same even if one could prove
that federalism secured no advantages to anyonc. It consists not of devising our preferred system of government, but of
understanding and applying the framework set forth in the Constitution. “The question is not what power the Federal
Government ought to have but what powers in fact have been given by the people.” [citations omitted.])
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authorization by Congtess to effect a major adjustment of the balance of power between a state and
the federal government. The conversion of vast tracts of land outside designated reservation
boundaties negatively affects the ability and authority of the State of Arizona to discharge its
responsibilities to all of its citizens, both non-Indian and Indian alike. The Supreme Court has said
that “there is a significant geographical component to tribal sovereignty.” 187

That geographical component, with the exception of propetly created federal enclaves,
belongs exclusively to the states. Congtess has no authority to diminish that component. The Trust
Application, which relies on the Secretary’s ability to take the land into trust, is premised entitely on
an unconstitutional provision of the Gila Bend Act. The Trust Application, therefore, cannot be

acted upon because the Secretary does not have the legal authority to take the action requested.

b. Limitations of the Indian Commetce Clause

The Indian Commerce Clause!®® is often cited as the authority for Congressional actions
with respect to Indian tribes.'¥ Federal courts deciding Tenth Amendment challenges have often
based theit opinions on the false assumption that Article I provides Congress with plenary authority
over all mattets involving Indians, no matter how remote, indirect, or tenuous the facts of the case
related to the notion of “commerce,” which is the only Constitution authority actually granted the
federal government.!® Although lower courts have interpreted the Indian Commerce Clause to give
Congress “plenary power . . . to deal with the special problems of Indians,” the Supreme Court has
limited this assertion of plenary power.1!

That limitation is appropriate. The language of the Constitution does not support the
assertion of plenary authority under the Indian Commerce Clause. That clause grants the federal
government authority “to regulate commerce with . . . the Indian tribes.”%? In the legal and
constitutional context, however, “commerce” means only mercantile trade.!??> The phrase “to

regulate commerce” has long meant to administer the lx meratoria (law merchant) governing

187 White Mountain Apache v. Bracker, 448 U.S. at 151,

18818, Const. art I, § 8, cl. 3. “The Congress shall have the power .. . to regulate commerce with foreign nations, and
among the several states, and with the Indian tribes.”

189 Se¢ e.0. Cotton Petrolenns Corp. v. New Mexico, 490 U.S. 163, 191-92 (1989); Morton ». Mancar, 417 U.S. 535, 551-552 (1974).

190 See e.g., Robert G. Natclson, The Original Understanding of the Indian Consmerce Clanse, 85 IDDNVER UNI. 1. R1iv. 201, 217
(2007)("Natclson”)(“When eighteen-century English speakers wished to describe interaction with the Indians of all kinds,
they referred not to Indian commerce but to Indian ‘affairs.”).

191 Seminole Tribe of Florida v. Florida, 517 U.S. 44, 45 (1996).
92 U.S. Const. art 1, § 8, cl. 3.

193 Natelson, supra n. 189, at 214.
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purchase and sale of goods, navigation, marine insurance, commercial paper, money, and banking. 1%+
Further study reveals that the common use of the phrase “to regulate commerce,” and similar
phrases, at the time of the Constitutional Convention “almost invariably meant ‘trade with the
Indians’ and nothing more . ... It was generally understood that such phrases referred to legal
steuctures by which lawmakers governed the conduct of the merchants engaged in the Indian trade,
the nature of the goods they sold, the prices charged, and similar matters.”19

The ability to distinguish a reference to “commercial activities” and references to all othet
activities was common in the vernacular of the time.

“When eighteenth-century English speakers wished to desctribe interaction
with the Indians of all kinds, they referred not to Indian commerce but to
Indian ‘affairs.’196

Federal documents treated “affairs” as a much broader term than “trade” or
“commerce.””” An academic article studying of the Indian Commerce Clause states:

A 1786 congressional committee report proposed reorganization of the
Department of Indian Affairs . . .. Their report showed the department's
responsibilities as including military measures, diplomacy, and other aspects
of foreign relations, as well as trade. The congressional instructions to
Superintendents of Indian Affairs . . . clearly distinguished ‘commerce with
the Indians’ from other, sometimes overlapping, responsibilities. Another
1787 congressional committee report listed within the category of Indian
affairs: ‘making war and peace, purchasing certain tracts of their lands,
tixing the boundaries between them and our people, and preventing the
latter settling on lands left in possession of the former.’1%

There 1s, therefore, no basis to argue that the language of the Constitution grants plenary authority
over any matter that concerns Indian affairs. The text of that Constitutional provision provides only
authority over Indian commetce.

' Congress’ lack of authority over any Indian matters beyond those related to commetce,

coupled with the lack of any authotity to remove land from a state without the consent of the state,

94 14, (“I'hus, ‘commerce” did not include manufacturing, agriculture, hunting, fishing, other land use, property ownership,
religion, education, or domestic family life. This conclusion can be a surprise to no one who has read the representations of
the Constitution's advocates during the ratification debates. They explicitly maintained that all of the latter activities would
be outside the sphere of federal control.””)

195 I, at 215-16.

196 14, at 216-17 (“Contemporaneous dictionaries show how different were the meanings of ‘commerce” and “affairs.” The
first definition of ‘commerce’ in Francis Allen's 1765 dictionaty was ‘the exchange of commodities.” The first definition of
“affair” was “|sJomething done or to be done.” Samuel Johnson's dictionary defined “commerce” merely as “le|xchange of
one thing for another; trade; traffick.” It described ‘affair” as ‘[bJusiness; something to be managed or transacted.” The 1783
cdition of Nathan Bailey's dictionary defined “commerce” as “trade or traffic; also converse, correspondence, but it defined
‘affair’ as ‘business, concern, matter, thing.” )[citations omitted.]

197 I,
198 I at 217-18.
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leads to the conclusion that § 5 of the Gila Bend Act is unconstitutional. Because the Trust
Application rests solely on the Secretary’s exercise of unconstitutional authority, the Secretary cannot

take the land into trust as requested by the Tribe.
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~ CONCLUSION |

The Trust Application is deficient in several respects. The Application Land does not
comply with Gila Bend Act’s several restrictions on chatacteristics of replacement land. The
Application Land is within the boundaries of a city or town. Itis also not contiguous with San Lucy
Village as required by the Act. The Tribe’ reliance on a BIA waiver of this contiguity requirement is
misplaced. The BIA, to which the Secretary delegated his authority to grant such a waiver, did so in
contravention of the provision of the Act. Therefore, that waiver is illegal and the Application Land
fails to comply with the requirements of the Act. As a result, the Trust Application must be denied
as a matter of law.

Even assuming the contiguity waiver was effective (and, for purposes of argument, setting
aside the fact that the Application Land is within the boundaries of a city), the Trust Application is

- fatally deficient. The granting of the contiguity walver is a discretionaty agency action. The
discretionary waiver is a necessary prerequisite for the Tribe’s Trust Application to comply with the
Act. Therefore, the taking of the Application Land into trust is a discretionary act. Any discretionaty
agency action to secure federal land requires, among other things, a NEPA Environmental Impact
Statement. The Trust Application includes no Environmental Impact Statement. This deficient
request precludes the granting of the Trust Application.

Lastly, all trust applications for gaming purposes must comply with IGRA. The Ttibe seeks
to avoid addressing the detriment its Trust Application has on the local communities. It also
attempts to forego obtaining the approval of the Secietary and consent of the Governor of Ariiona,
which cannot legally be obtained in any event. The Ttibe erronéously relies on the settlement-of-a-
land-claim exception. The Gila Bend Act, however, was not a settlement of a land claim. There was
never any claim as to the title or possession of the former reservation land. There was never a
dispute that the reservation land was held in trust for the Ttibe. The United States propetly
condemned a flooding easement and had the necessary right to possess the Application Land as a
result of flooding from the Dam. That fact was also never in dispute. The language of the Act
makes no reference to the settlement claims related to title or possession. On the contrary, the
legislative history of the Act shows that modifications of the language in the original bill were made
to avoid any confusion with respect to the purpose of the Act. Thetefore, the settlement-of-a-land-
claim exception does not apply. The Tribe must secure the approval of the Secretary, who must
consider the impact of the Trust Application on the local communities. It must also obtain the

consent of Arizona’s Governor, which it cannot because the Governor is statutotily prohibited from
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consenting to the Trust Application. While a determination of the detrimental impact to the local
communities would cause the Trust Application to fail, the inability of the Tribe to obtain the State’s
consent is fatal to the Trust Applicaﬁon.

Finally, Congress lacks the constitutional authority to remove land from the jurisdiction of
the State of Arizona without the State’s consent. The federal government only has the constitutional
authority to take land from state jurisdiction under the Enclave Clause. Invoking the Enclave Clause
requires the consent of the State. Arizona never consented to the Gila Bend Act.  As a result, the
provision of the Act authorizing the Secretary to take land into trust without the State’s consent is
unconstitutional. The federal government’s lack of legal authority to grant the Tribe’s reqﬁest
requires that the Trust Application be denied.

The City of Glendale’s opposition to the Tribe’s request for the Secretary to take the
Application Land into trust is supported by law. The Trust Application fails to comply with the Gila
Bend Act, IGRA, and NEPA. Moreover, the Tribe requests the Secretary to perform an
unconstitutional act. The Sectetary cannot comply with that request. Therefore, the Ttibe’s Ttrust
Application must be denied. In doing so, the Secretary will honor and preserve the social, political
and financial status created by considerable effort of the State and the local communities. The
Secretary will presetve the delicate balance with respect to Indian gaming that the Indian tribes and
State worked diligent to achieve over many years.

For all the reasons set forth herein, it is the legal position of the City of Glendale that the
Sectetary of the Interior must deny the Tohono O’odham’s most recent Trust Application to take

land into trust.
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ORDINANCE NO. 2688 NEW SERIES

AN ORDINANCE OF THE COUNCIL OF THE CITY OF
GLENDALE, MARICOPA COUNTY, ARIZONA,
ACKNOWLEDGING THE INVALIDITY OF THE CITY OF
GLENDALE’S ATTEMPT TO ABANDON THE ANNEXATION
OF ANNEXATION AREA NO. 137 LOCATED BETWEEN
NORTHERN AND GLENDALE AVENUES, BOUNDED BY
95™ AVENUE ON THE WEST AND THE 87™ ALIGNMENT
ON THE EAST; AND DECLARING AN EMERGENCY.

WHEREAS, on November 27, 2001, the City Council adopted and approved Ordinance
No. 2229, New Series, annexing territory located within the exterior boundaries of the City of
Glendale in the vicinity of 91% and Northern Avenues, which was described in the ordinance and
known as Annexation Area No. 137;

WHEREAS, said annexation of Annexation Area No. 137 was in accordance with
Arizona Revised Statutes Section 9-471, et seq.;

WHEREAS, on May 28, 2002, the City Council adopted and approved Ordinance No.
2258, New Series, ostensibly seeking to repeal Ordinance No. 2229, New Series and abandon its
attempt to annex Annexation Area No. 137,

WHEREAS, the City’s authority to annex and deannex areas is solely derived from state
statute and no authority is granted by statute to abandon an annexation; and

WHEREAS, the attempted action by the City Council to invalidate the annexation of
Annexation Area No. 137 was not authorized by statute.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF
GLENDALE as follows:

SECTION 1. That the City of Glendale’s attempt to abandon its annexation with the
adoption of Ordinance No. 2258, New Series was ineffective and a nullity; but, to the extent
necessary, that Ordinance No. 2258, New Series, is hereby repealed in its entirety.



SECTION 2. That the City of Glendale, Maricopa County, Arizona, declares its interior
boundary to have been extended and increased inclusive of the territory described as Annexation
Area No. 137 as of December 27, 2001.

SECTION 3. Whereas the immediate operation of the provisions of this Ordinance is
necessary for the preservation of the public peace, health, and safety of the City of Glendale, an
emergency is hereby declared to exist, and this Ordinance shall be in full force and effect from
and after its passage, adoption, and approval by the Mayor and Council of the City of Glendale,
and it is hereby exempt from the referendum provisions of the Constitution and laws of the State
of Arizona.

PASSED, ADOPTED AND APPROVED by the Mayor and Council of the City of
Glendale, Maricopa County, Arizona, this 23rd day of June, 2009.

Elaine Scruggs
MAYOR

ATTEST:

Pamela Hanna
City Clerk (SEAL)

APPROVED AS TO FORM:

Craig Tindall
City Attorney

REVIEWED BY:

Pam Kavanaugh for
City Manager
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